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PROCEEDINGS ' 

OF THE •,• ,' 

SIXTEENTH ANNUAL MEETING 

OF THE 

Maryland State Bar Association 

HELD AT * 

CAPE MAY HOTEL, CAPE MAY, NEW JERSEY 
JUNE 29th. 30ih and JULY 1st, 1911 



MORNING SESSION. 

The first session was called to order at lo o'clock 
A. M., June 29, 191 1, the President, William L. Mar- 
bury, being in the chair. 

The President: I think we will vary the programme 
slightly by calling for the reports of two of the commit- 
tees, which I am sure will be very brief, before proceed- 
ing with the President's annual address. 

The first is the Committee on Admissions, of which 
Mr. Arthur L. Jackson is chairman. 

Arthur L. Jackson: The Committee on Admissions 
submit the following report : 

REPORT OF THE COMMITTEE ON ADMISSIONS. 

To the Maryland State Bar Association: 

Your committee reports that since the last annual meeting 
of the association it has acted on the following applications 
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for member^tp 50 the Association and they have been duly 
elected by ^-Jhe"^- Executive Council: 

W.- Howard Hamilton, Raymond L. Williams, William L. 
R4wls,rWalter L. Clark, Frank P. Schraeder, Eldridge Hood 
^'Ygfjiig, Jesse Slingluff, Duke Bond, of Baltimore City; J. 
. ^ Howard Fox, of Towson; R. Groome Parks, of Chester- 
town; L. Atwood Bennett, of Salisbury; Charles Benedict 
Calvert, of Prince George's county; Robert B. Peter, 
Thomas Dawson, Albert M. Bouic, J. Dawson Williams and 
Preston B. Ray, of Rockville, Montgomery county; T. Van 
Claggett, of Upper Marlboro; J. Enps Ray, Jr., of Chillum; 
Frank M. Stephen, of Riverdale; T. Howard Duckett, of 
Bladensburg. 

Your committee further reports that since the last meet- 
ing of the Executive Council it has received the following 
applications for membership in the Association and the same 
have received the endorsement of this committee : 

Gist Blair, of Montgomery county ; Clarence C. Foreman, 
of Baltimore county; James G. Boss, Jr., of Laurel, Prince 
George's county ; John F. Mudd, of Charles county ; Robert 
E. Lee Smith, of Rockville, Montgomery county. 

Respectfully submitted, 

Arthur L. Jackson, 

Chairman. 

I move that Messrs. Gist Blair, of Montgomery 
county, Clarence Forman, of Baltimore county, James T. 
Boss, Jr., and John F. Mudd be elected members of the 
Association. 

James U. Dennis : Robert E. Lee Smith, of Rock- 
ville, Montgomery county, has been suggested as a mem- 
ber of this Association, and I ask that he be included in 
the report of the Committee on Admissions. 

Mr. Jackson : The Committee will accept the amend- 
ment and include the name of Mr. Smith in the report. 
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It was regularly moved and seconded that the report of 
the Committee as amended be accepted, and, on the vote 
being taken, it was declared carried. 

The President: The next in order will be the report 
of the Secretary. 

James W. Chapman, Jr. : The Secretary submits the 
following report: 



REPORT OF THE SECRETARY. 

Mr. President: 

Since the last annual session of this Association I have 
prepared for publication and issued to the membership the 
Report of the Annual Session of 1910. 

The Association now has a membership of 543, being an 
increase of 21 over the number of last year. 

I have endeavored to fully perform all other duties in- 
cumbent upon the Secretary. 

James W. Chapman^ Jr.^ 

Secretary. 

Thomas Foley Hisky : I move that it be accepted with 
thanks. The motion was seconded, and, after vote, de- 
clared carried. 

The President: I understand, ladies and gentlemen, 
that it is one of the duties of the President of this As- 
sociation to deliver what is called an annual address, and 
that it is one of the high prerogatives of the office of 
President to select as the subject of that address any- 
thing that he pleases and without much regard to the 
question of whether it pleases the Association or not. 

In the exercise of that high privilege, the subject, con- 
cerning which I shall submit a few remarks this morning, 
is one suggested to me several years ago when I was 
called upon — in fact, I was not called upon, but I was 
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ordered — at one of the annual dinners of the Bar As- 
sociation of Baltimore City to speak to the toast en- 
titled "The Lawyer of Fifty Years Ago and the Lawyer 
of Today," it being intended, of course, that a compari- 
son should be made between the two. 

I attempted to deal with that subject on that occasion, 
but I have always entertained a suspicion that what I 
said on that post prandial occasion did not altogether 
exhaust the subject, whatever may have happened to the 
audience, and it occurred to me that this meeting would 
be a fitting opportunity to proceed a little further with 
the same topic. 

The question which, with your- kind indulgence, I de- 
sire to briefly consider this morning, is something like 
this: Does the lawyer of today, the typical American 
lawyer, occupy as high a place in the respect and confi- 
dence of the community, does he command as great an 
influence in the affairs of the American people, as did 
the lawyer of fifty years ago ? If he does not, if in any 
respect the influence and prestige of the bar has declined 
since fifty years ago, what is the cause thereof, and in 
what way can it be remedied ? 



THE LAWYER OF FIFTY YEARS AGO 
AND THE LAWYER OF TODAY. 

Address by the President. 
Gentlemen of the Maryland State Bar Association: 

Several years ago, at one of the annual dinners of the 
Bar Association of Baltimore City, I was called upon to 
speak to the toast, "The Lawyer of Fifty Years Ago and 
the Lawyer of Today." 

I have always entertained the suspicion that what I said 
on that post-prandial occasion may not have exhausted the 
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subject, whatever effect it may have had upon the audience, 
and it has occurred to me that this might be a fitting oppor- 
tunity to proceed a Httle further with the same topic. 

Some of the questions which I propose to discuss, with 
your kind indulgence, are these : 

Does the lawyer of today hold as high a place and exer- 
cise as commanding influence in this country as did the 
lawyer of fifty years ago? 

If in any respect he does not, what is the reason, and 
how can he best be restored to his former position ? 

There ^can be no question as to the fact that in the 
ancient time the rank of the legal profession in this land 
of ours was a very high one, nowhere more so than in 
Maryland. It needs but to mention a few of the names 
familiar in the annals of the American Bar to have the truth 
of this statement recognized: William Pinkney, the boast 
of Maryland and the pride of the United States; Patrick 
Henry, of Virginia, of the prophetic vision — the far-seeing 
statesman; Daniel Webster and Rufus Choate, of Massa- 
chusetts. You could scarcely mention a name familiar in 
the history of the country prior to the late Civil War which 
was not that of a lawyer. So that Mr. Bryce in the chapter 
devoted to the American Bar takes occasion to say that, 
"Some fifty years ago they had reached a power and a social 
consideration relatively greater than the Bar has ever held 
on the eastern side of the Atlantic." There was no land un- 
der the sun where the lawyer stood for more than in this 
Federal Republic. The great prestige and power of the 
Bar not only as an agency in the administration of justice, 
but as a powerful aid to the people in the experiment of self 
government, was clearly recognized by De Tocqueville, the 
kindest yet shrewdest critic of American Democracy. "The 
people," says he, "in Democratic States do not distrust the 
members of the legal profession because it is well known 
that they are interested in serving the popular cause; and 
it listens to them without irritation because it does not at- 
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tribute to them any sinister design," and speaking further 
of the American lawyer, he says, "I am not unacquainted 
with the defects which are inherent in* the cl;iaracter of that 
body of men, but without this admixture of lawyer-Hke 
sobriety with the democratic principles I question whether 
democratic institutions could long be maintained, and / can- 
not believe that a Republic cordd subsist at the present time 
if the influence of lawyers in public business did not increase 
in proportion to the power of the people" 

If the views thus expressed by this political philosopher 
are correct — ^and experience has generally demonstrated 
the fact that his views were correct — so many of his pre- 
dictions have been verified — then- the question as to whether 
the American Bar has lost any of its former influence — 
whether as a whole it has in any way declined in the respect 
and confidence of the people — is a question worth con- 
sidering. 

Some idea of the estimate in which the great American 
lawyers of early days were held may be gathered from 
what we know of the lives of William Pinkney and William 
Wirt. Both of these men were great lawyers in the truest 
and best sense of the word. Both of them were absolutely 
devoted to the profession. Both of them were justly cele- 
brated for the conscientious thoroughness with which they 
prepared every cause which was entrusted to their care. 
Their professional labors were enormous. They did the 
kind and amount of work which only a man who is a true 
lover of the law and jealous of the ancient reputation of 
his profession, can do. Neither of them ever made a for- 
tune, but each of them made a name, which the mightiest 
multi-millionaire of modern times could not purchase. They 
enjoyed the unbounded confidence, the unmeasured admi- 
ration of their fellow citizens, not only because of their 
transcendent abilities, but because they were known to be 
men whose honor money could not buy. 
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When in 1829 William Wirt went to Boston to try a case 
in one of the Courts of that great city, notwithstanding the 
fact that he was a southern man and that sectional prejudices 
were already keenly alive, he was received by the people 
with an acclaim which was second only to that which they 
accorded to their own great Webster. 

When William Pinkney died, he was characterized by 
John Randolph in Congress, as "the Boast of Maryland 
and the Pride of the United States." 

Such was the lawyer of fifty years ago, and of one hun- 
dred and fifty years ago. To be a great lawyer was to attain 
the highest position offered to man's ambition in America. 
Nearly every lawyer of any distinction in those days took 
some part in public affairs. 

The people of his neighborhood, of his county or of his 
state, and, as his fame increased, people of the whole coun- 
try looked to him for guidance and advice in their public 
affairs, as well as in the matters more strictly pertaining to 
his profession. While he was at the Bar he was a leader 
of public opinion, and when he was transferred to the Bench, 
his judgments received universal obedience as the settled 
law of the land. The steadying effect which the influences 
of the legal profession exerted upon the minds of the 
American Democracy is not overstated by De Tocqueville 
in the passages which I have quoted. Many a time was 
^•passion's stormy rage" checked and stilled by the majestic 
voice of the great expounder, and but for the persuasive 
logic, the powerful reasoning of the great lawyers of the 
Federalists, it might well be doubted whether the Constitu- 
tion of 1787 would ever have become the law of the land. 

Come we now to the lawyer of today, the American 
Lawyer of the Twentieth Century. In saying what I have 
with reference to the lawyer of fifty years ago, I have had 
little fear of contradiction. 

In what I shall have to say with reference to the lawyer 
of today, it may be that I shall not have such plain sailing. 
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While I say it with much diffidence, and with utmost 
deference to those who may entertain a different view, I 
hold the opinion that the American Bar, as a whole, has 
declined in popular confidence and respect in some very 
important particulars. If I believed that this decline was 
permanent and beyond remedy I doubt if I should have 
the courage to venture this opinion. But, as I do not so 
believe, I shall proceed to state the grounds of my opinion 
with the less hesitation. 

In the first place, I do not wish for a moment to be un- 
derstood as saying or believing that any loss of popular 
esteem which the profession may have suffered in these 
later years has been due to any deterioration in the charac- 
ter of the individual lawyer. It is true, of course, today, 
but no more true than it was fifty years ago, that a certain 
percentage of shysters and tricksters are to be found at the 
Bar. There is a certain percentage, and always has been^ of 
men of this character in all professions, trades and lines of 
business. When I speak of lawyers in this paper I am not 
speaking of that class, and I entertain no doubt whatever 
that the typical American lawyer of today is no whit in- 
ferior in character or intellect to his predecessor of fifty 
years ago. The phenomenon which I am discussing is due 
to altogether different causes. 

What I shall have to say on this point refers almost en- 
tirely to the lawyers of the great cities. The status of the 
country lawyer has changed very much less. The trouble 
with the average city lawyer is that he has become more of 
a business man than a professional man, and the more 
successful he has been in his profession, as a rule, the more 
he has tended to drift out of the professional life into the 
business life of his community. He makes more money 
by conducting and directing the business affairs of his 
clients than he can make by the discharge of his functions 
as an aid to the courts in the administration of justice; 
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hence he develops a growing disinclination towards those 
functions. 

A few years ago, I happened to be asking a member of 
one of the most successful law firms in a western city 
something with reference to the procedure in his local 
Courts. "Oh !" said he, "I know nothing about that. We 
never go into Court ; when we have a case that must be tried 
we send one of the boys in the office to try it." That was 
his exact language. It made such an impression on my 
mind that I have never forgotten it. 

Doubtless the case which I have thus cited is an extreme 
one — not all law firms conduct their practice in that way — 
certainly not in Maryland. 

Neivertheless it is undoubtedly true that in the great 
cities of this country (and it is the cities that furnish the 
bulk of the litigation for our courts) there has been a steady 
drift in the direction of just such a practice. 

The usual course of a successful city lawyer is something 
Hke this : He begins his career by making a reputation for 
ability and skill as an advocate in the trial of cases in court. 
As he advances in years this reputation, if accompanied by 
a belief on the part of the public in his integrity and trust- 
worthiness, brings him an increasing business. Much of 
this business will be what is popularly called "office busi- 
ness," which means almost any kind of business requir- 
ing, or which is supposed by the layman to require, some 
knowledge of the law. 

In fact it is a kind of business which in England is han- 
dled by the solicitors exclusively, and with which the Bar 
proper in that country has nothing to do, and does not 
attempt to meddle, except to the extent of furnishing opin- 
ions touching the legal questions growing out of such 
business when submitted to them by the solicitors. 

This office business, so called, is, of course, most varied. 
Some of it may be of a routine character, but much of it, 
on the other hand, is of the kind which requires for its 
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proper conduct, ability of a very high order, as well as 
enormous labor. The business of the modem world is 
carried on through the agency of combinations and corpora- 
tions of one kind or another to a vastly greater extent than 
in former times. 

In the organization, the frequent reorganization, and 
daily conduct and guidance of the affairs of the corporation 
and business enterprises generally of the present day, prob- 
lems are constantly arising which call for the employment 
of the trained intellect of the lawyer. The average business 
man of today, especially if he be the manager of the affairs 
of a corporation, is much less inclined than was the business 
man of fifty years ago to wait until he gets into trouble and 
becomes involved in litigation, before seeking legal advice 
and assistance. To the contrary he is more disposed to be 
in constant touch with his legal advisers. Nearly all the 
corporations of any size, as well as some of the larger 
business houses, have their general counsel, or attorneys, 
to whom they pay a regular salary or retainer, and to whom 
they promptly apply for guidance in every situation of diffi- 
culty in order that in the light of his counsel and advice 
they may be so guided as to avoid the paths which lead to 
litigation. 

As a natural result of the frequent habit of consulting 
their counsel, these business men fall into the habit of 
submitting to him and consulting him with reference to 
questions which are not of a strictly legal character, but are 
rather questions of business policy and judgment. A law- 
yer who has many clients of this kind, or even on-e or two 
who have extensive business interests, acquires in the course 
of time very wide and varied knowledge of business affairs 
himself. If he be a man of intelligence, he is likely to be- 
come a business man of the highest order, because he has 
an opportunity of observing and becoming acquainted with 
more different kinds of business than the average business 
man ; he has an opportunity to observe the methods of those 
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business men who succeed, and the mistakes of those 
who fail, so that in the course of a long practice of this 
character he acquires a stock of information and is liable 
to develop a degree of business acumen and judgment which 
qualifies him in an eminent degree for the conduct of busi- 
ness enterprises himself. His value in this respect comes 
to be recognized by his clients; he drifts into business 
connections and associations with them. He becomes finan- 
cially interested in their enterprises, and active in all their 
business counsels. A lawyer of this kind may be engaged 
for days in his office, or in the office of his business associ- 
ates, in discussing matters and handling affairs quite remote 
from the law. He may pass along periods of time without 
ever looking at a law book or considering a legal question. 
In other words, he becomes absorbed in business ; his best 
energies are required for the conduct of that business. 
Very frequently, large financial interests are at stake, and 
when in the midst of one of these business operations he is 
suddenly called upon to go into Court, he is frequently not 
in a fit condition to do so. If he did go, he would have to 
go with a jaded and distracted mind, and Avithout any such 
preparation as is necessary to fit him for the discharge of 
the functions of an advocate and aid to the Court in the 
administration of justice. For the sake of his own repu- 
tation, therefore, he not unfrequently adopts the practice of 
the western gentleman, of whom I spoke ; in other words, 
he sends a boy on a man's errand. There is much less of 
this in Baltimore than in other large cities, because there is 
iTjuch less of that kind of business. 

Now, an English lawyer handling such business as I am 
describing would not be expected to go into Court to try 
cases; in fact, he would be a solicitor; not a barrister; 
and would not be permitted to attempt to unite the two 
functions, even though he were willing to do so. Under 
such circumstances, an English solicitor would first ascer- 
tain what fee his client could afford to pay for the services 
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of a trial lawyer, or, as they are there called, a barrister, 
and, after briefing the case thoroughly himself, both as to 
the law and facts, would procure for his client the services 
of the very best advocate who could be had for that fee — 
one of the leaders of the Bar, if possible. 

Now, the function of the advocate is second only in im- 
portance to that of the judge in the proper administration of 
justice. Without the aid furnished by the labors of compe- 
tent counsel not even the ablest judge can arrive at the 
merits of a case ; certainly not without enormous labor on 
his own part ; and to a judge of mediocre ability the diffi- 
culties of such a task are insuperable. But the administra- 
tion of justice is not work for boys alone. It is essentially 
**a man's job," and the Courts are entitled to the aid of the 
very best abilities of the profession in the discharge of this 
greatest of civic duties. If they do not receive that aid, 
the "quality*' of justice, as administered in the Courts, will 
necessarily be "strained." It is plain to be seen that this 
will be the consequences of sending the "boys" into Court 
to try the cases. 

The so-called "boy ;" that is to say, the young practitioner 
at the Bar, is by no means to be despised ; on the contrary 
he may be, and if he be a good one, always will be of very 
great service as a junior in the trial of a cause. In fact no 
English barrister of any standing will undertake to try a 
cause without the assistance of a junior. It needs no 
argument, however, to show that this task should not be 
imposed upon the juniors alone. 

But suppose the busy lawyer, of whom I have been speak- 
ing, realizing the truth of the above considerations, under- 
takes to try all his cases himself. The result is just as bad, 
if not worse. Even in the day of Lord Coke, the law was 
a jealous mistress. In the nature of things she must be even 
more so now. 

No man can permit his mind to be absorbed for days, 
weeks and months at a time, in the consideration of purely 
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business matters, entirely apart it may be from the law, to 
the entire exclusion of any legal questions, and then reason- 
ably expect to find that mind in a fit condition to. furnish to 
the. tribunals of justice the light upon the difficulties of the 
law which those tribunals are entitled to expect from him. 
He ceases to think habitually in terms of the law, his mind 
has not been running on legal questions. He may have 
enlarged and strengthened that mind by his labors in the 
world of business, but he is gradually ceasing to be a lawyer, 
in the true sense. He is becoming a business man, a busi- 
ness man it is true of the highest type the world has ever 
seen, but, nevertheless, a business man, and not a lawyer. 

Furthermore, it too often happens that he comes into 
Court of necessity without proper preparation. It is often 
a terrible wrench for a man to transfer his thoughts from 
some business enterprise in which he has his money at 
stake to the consideration of purely legal questions. Not 
infrequently he loses his taste for such questions, which is 
another way of saying that he loses his love for the law, 
and from the moment that a man does that, he is no longer 
a lawyer. 

No human being will ever render the amount and quality 
of service, undergo the enormous toil exacted by that 
mistress, unless for love. Such a lawyer, in any event, 
never goes into Court except when he is obliged to do so. 
In other words, he goes as infrequently as possible. As a 
natural consequence, he loses his intimate knowledge of the 
weapons of advocacy, and, consequently, handles them with 
less skill than one who is in the constant practice of that 
noble art. 

As a further consequence, the trial proceeds with less 
promptitude and celerity, much greater time is consumed in 
the examination of witnesses and the discussion of legal 
questions, and from this cause also the administration of 
justice becomes less efficient and loses respectability in the 
eyes of the litigants, and of the public. Thus, the reputa- 
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tion of the Bar suffers. Because while trials fifty years ago 
frequently lasted longer than the same kind of a case would 
now, yet it must be remembered that people had a great 
deal more time for them in those days than they have now. 

But there is another and perhaps graver evil which results 
in the cities from our American practice of attempting to 
unite the functions of the business lawyer and the trial 
lawyer, of the solicitor and the barrister, in the same person, 
and that evil is DELAY. 

As a result of nearly thirty years of observation and ex- 
perience in the trial of causes, I am persuaded that, so far 
as the State of Maryland, at any rate, is concerned, at least 
one-half, and perhaps a much larger percentage of the delay 
in the administration of justice is due to postponemrcnts 
granted for the convenience of counsel. 

These delays are necessarily incident to our system. The 
vast majority of them are in nowise attributable to any 
evil motives or unworthy character in the counsel for whose 
benefit they are granted. 

Not many years ago there died in the City of Baltimore 
one oif the most accomplished lawyers and one of the highest 
men who ever graced the Maryland Bar, or for tiiat matter, 
the Bar of any other State or country ; and yet during a cer- 
tain period of his life, there was current at the Baltimore Bar 
the saying of some irreverent wag that the employment of 
this gentleman by the defendant in any suit in the Courts of 
Maryland was equivalent to the obtention of "an injunction 
without bond." His engagements were very numerous, 
his health was precarious, and when a case in which he 
appeared was called for trial, the chances were about five 
to one that it would have to be postponed because of his being 
engaged in the trial of a case elsewhere, or because of in- 
disposition, he being a frequent sufferer from throat trouble 
at that time. I mention this case only because it is most 
conspicuous and illustrative. 

Every lawyer, however, who pauses to reflect, will, I 
think, agree with me on this point. What is the experience 
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as regards this matter of the average litigant in the Courts 
of Baltimore ? He no longer has to wait any great length 
of time before his case is first called for trial. A few years 
ago the dockets of our Courts were much congested and 
sometimes twelve months or even eighteen months might 
elapse between the institution of a suit and the time when it 
was reached for trial on the docket. That condition, how- 
ever, has been completely remedied by the increase in the 
number of judges, together with certain well known changes 
and improvements in the practice of the Court. After the 
case has once been tried and decided below there is very 
little delay in the appellate Court. Our Court of Appeals 
holds three terms during the year, and almost invariably 
disposes of every cas^ on the docket before adjourning for 
the term. So far as that Court is concerned we have 
"justice speedily and without delay." 

It is in the bringing of the cause to trial in the Court of 
first instance that he meets with delay in its most intolerable 
form. Suppose we take for illustration a typical case, 
familiar to us all : 

A merchant brings a suit in one of the Courts of Baltimore 
upon a promissory note. The defendant pleads the statute 
of limitations. The merchant relies upon a new promise. 
The case is called for trial within a very reasonable time 
after the institution of the case in Court. The merchant is 
on hand with his counsel and his witnesses. The witnesses 
are business men who are attending the trial at some incon- 
venience, but who would have no objection whatever to 
devoting a reasonable amount of their time to aid their 
friend, the plaintiff, in his effort to collect his debt. But, 
instead of the case being tried, this is what happens: 
The defendant happens to have as his counsel a lawyer 
who has a large trial practice. He may be one who 
is a favorite with the plaintiffs in damage cases, or he may 
be one who is counsel for corporations, such as liability in- 
surance companies, so-called, who has many cases on the 
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dockets of the Courts in which he appears for the defend- 
ants. In either case, the result is the same. When the Court, 
after calling the case, makes the usual inquiry as to whether 
the parties are ready for trial, the plaintiff promptly answers 
in the affirmative, but a young man arises on the other side 
and states that he is from Mr. "C's" office, and that Mr. 
C, the counsel for the defendant, is engaged or about to 
become engaged in the trial of another case in the Court at 
the other end of the hall, and desires that the trial of thi.*' 
case be postponed until the case which he is now trying, or 
about to try, shall have been concluded. 

In the English Court such an application would not Im* 
considered for a moment. The defendant would be told 
that the rules of practice did not permit the postponement of 
trials to suit the convenience of counsel, that the defendant 
must have other counsel ready to take Mr. C's place, or let 
the trial proceed under the management of the junior. The 
judge being invariably a lawyer of the highest order and 
ample experience himself would endeavour to see to it in 
such cases that the defendant suffered no injustice, even 
if he had to leave the case to the junior, something which 
the defendant, however, does not ordinarily do. 

But, what happens in the Maryland Court? The appU- 
cation for postponement is granted as a matter of course. 

The defendant is entitled to it under the rules of our prac- 
tice there prevailing. The witnesses who have been in 
attendance not infrequently for several hours before the 
case is called, are "discharged until further notice." Mr. 
C. proceeds with the trial of the cause which has been the 
occasion of the postponement. At the close of that trial 
counsel for our merchant friend endeavor to bring his case 
on to trial, but find it impossible to do so by reason of the 
fact that another case in the same Court is on trial. He 
waits until the conclusion of that case and then announces 
his readiness to proceed. Thereupon the young man from 
Mr. C's office arises again, and states to the Court that Mr. 
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C. is engaged in the trial of another case, which has come 
in in the meantime, and asks for a further postponement. 

Of course, Mr. C. cannot be in two Courts at the same 
time. It is not his fault that these causes conflict, and the 
witnesses, after having again remained in Court for several 
hours, expecting to have the case disposed of, are again 
discharged. 

When the next opportunity to try the merchant's case is 
presented, Mr. C. is disengaged and announces himself 
ready for trial ; but in the meantime another case in which 
his own counsel is employed has come on to trial, so that 
there has to be another postponement on that account. 
Again the witnesses who have been on hand at great incon- 
venience to themselves, are discharged until further notice.. 
There is hardly any limit to the number of times something 
like this may occur in any case under our system, and 
besides its frequency there is no form of delay which so 
disgusts and enrages the litigant and brings the administra- 
tion of the law and the legal profession itself into such 
contempt. 

It is almost impossible to exaggerate the injury to the 
reputation of the Bar among business men which results 
from these causes. From this injury the English Bar is 
absolutely exempt. 

There is still another class of delays incident to our 
American system. Suppose that when a case is about to 
be reached for trial counsel on one side or the other, or it 
may be counsel on both sides, have engagements of a busi- 
ness nature out of Court. Counsel for the plaintiff goes 
to the counsel for the defendant and says, "If you force me 
to try this case tomorrow, I will lose an opportunity to 
make a large fee." Counsel for the defendant, realizing 
that he may have occasion in the future to ask similar indul- 
gence, agrees to the postponement. Under our system, 
delays from this cause are almost inevitable, although not 
infrequently they are not justifiable on ethical grounds, 
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clients not knowing anything about them. The only protec- 
tion which the profession can have against injury such as 
this, is that which would be afforded by a system under 
which the Courts would not allow the trial of causes to be 
postponed on any such grounds. 

But in order to render such a system of Court rules pos- 
sible or practicable, it is absolutely essential that there 
should be a body of lawyers specially trained in the trial of 
causes, skilled in the art of quickly acquiring a knowledge 
and understanding of the case from a study of the brief and 
conference with the lawyer who prepared it, and who have 
not and are not allowed to have business engagements which 
would conflict imth their duties as advocate, because they 
are not permitted at law or by the rules of the Court to in- 
vade the province of the solicitor or business lawyer. In 
other words, we have got to develop a system under which 
the profession will gradually, of course — ^be divided into 
two classes — the business lawyer, and the trial lawyer, with 
statutes, or-better-rules of Court prescribing the functions 
of each class; leaving every lawyer free to enroll himself 
in the class he prefers, but absolutely prohibiting a member 
of one class from undertaking any of the duties of the other. 

It may be said that this would be adopting the English 
system; and the American lawyer instinctively shrinks 
from that suggestion. But, while the division of the pro- 
fession into two classes under the designaton of solicitors 
and barristers, or any other designation, may be regarded 
as the distinguishing feature of the English system, it by 
no means follows that it would be necessary for us to adopt 
that system as a whole, with all its ancient rules and re- 
strictions, and in some respects, as it seems to us, absurd 
etiquette. Much of that would probably not be agreeable, 
nor even tolerable to an American lawyer. 

Neither would it be necessary to have the new system 
apply to lawyers who are already at the Bar. 

Such reforms as this can never be accomplished suddenly 
or abruptly. 



Digitized by 



Google 



igii] The Lawyer of Fifty Years Ago. 2 1 

The rule making it compulsory to enroll in one class or 
the other could be made applicable only to those entering the 
profession hereafter, leaving each man already at the Bar 
at liberty to retain all his present privileges until such time, 
if ever, as he might elect to enroll in one class or the other. 

I am persuaded that to this measure must we come at 
last, if the Bar of this country as a whole is ever to have 
again the reputation for efficiency as an agency in the 
administration of justice which once it had. 

And there is yet another aspect of this matter which is 
perhaps equally important from some points of view. 

Owing to the enormously increased extent to which the 
business of the country is now conducted by corporations, 
and the vast number and wealth of those corporations, as 
compared with fifty years ago, it constantly happens that 
the ablest and best men of the profession are employed by 
the large corporations as their general attorneys or counsel 
frequently on a salaried basis. 

In the course of time a lawyer thus employed becomes so 
associated in tlhe public mind with that corporation client as 
to be looked upon as practically a part of it. In fact, these 
lawyers — and it must be borne in mind in the nature of 
things they are frequently the best lawyers in each State or 
locality — ^become identified in the minds of the people with 
the special interests of their corporation clients. They are 
looked upon as representatives of these special private in- 
terests as distinguished from public interests. They are 
not looked upon as were the lawyers of fifty years ago as 
men whose eminent talents are at the service of any or every 
citizen who may desire to employ them in the protection or 
enforcement of his rights. No matter how high the charac- 
ter or exalted may be the talents of lawyers of this class, 
of them it can no longer be truthfully said as a general rule, 
in the words of the De Tocqueville, already quoted, that 
'The people do not distrust them because it is well known 
that thty are interested in serving the popular cause," nor 
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that "The people listen to them without irritation because 
it does not attribute to them any sinister designs." 

Unfortunately, as we know too well, in these days the 
exact contrary is too often the fact. 

The consequence of all this is that a large part of the 
very flower of the American Bar — great numbers of the very 
men who by reason of their talents and character would be 
best qualified to preserve and maintain in the minds of the 
people the ancient credit and prestige of the profession in 
the country at large, are to all intents and purposes with- 
drawn from that great service into the shadow of the 
private interests of which in the public view, at any rate, 
they have become a part. 

No profession could suffer the eclipse, total or partial, 
of such lights as these without some dimming of its lustre. 

We, as lawyers, know that as a matter of fact a lawyer of 
the right sort may be the general counsel or attorney for 
the greatest corporation client all his professional life with- 
out surrendering his personal independence. 

We have had conspicuous illustrations of that fact in 
Maryland. 

But we can not blame the people at large for not being 
able to realize that such a thing can be. It is a view which 
can only be understood by those who have been bred in the 
highest traditions of the law. 

It follows also that this class of lawyers is gradually be- 
coming eliminated from the list of those eligible for election 
or appointment to judicial office. Fifty years ago the fact 
that a lawyer had been counsel for a corp>oration no more 
disqualified him in the popular mind for appointment to the 
bench than would the fact that he had frequently defended 
men charged with murder cause him to be considered unfit 
to sit in the Criminal Court. It is not so now. The leader 
of the Maryland Bar today has probably never had a su- 
perior among all the great lawyers who have contributed 
to give that Bar a national reputation, the great Pinkney 
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not excepted. Yet there never has been a time within ^e 
last twenty years when his appointment to the bench would 
not have given occasion to more or less criticism, and only 
for the reason that he has been always the counsel in 
Maryland for the Pennsylvania Railroad. 

Yet the exclusion, total or partial, of men of this calibre 
and character from judicial service can not but be recog^ 
nized as calamitous. Can the country afford to continue to 
maintain a system which operates in this way? Have we 
that much brains and character to spare from the public 
service, and the most important of all branches of that 
service? If the gentleman, to whom I have taken the liber- 
ty of referring, were a member of the English Bar, and held 
the same relative position there which he does at our Bar, 
as he probably would, not only would he not have been 
excluded from judicial office, but the Prime Minister who 
failed to recommend his appointment to the highest Courts 
at the first opportunity which offered, would be the object 
of severest public criticism. 

It must be plain that the exclusion from the Bench of so 
much of the brains and character of the legal profession will 
inevitably lead to some unfortunate result. The due ad- 
ministration of justice by Courts which command the confi- 
dence of the people. Courts which are presided over by men 
who are not only able and honest but whom the people 
believe to be able and honest, is absolutely essential to the 
perpetuity of any form of government and particularly a 
democracy. Hear the words of Rufus Choate: "One of 
the most specious objections to the free system," says he, 
"is that they have been observed in the long run to develop 
a tendency to some mode of injustice. ***** You 
remember that Aristotle, looking back on a historical ex- 
perience of all sorts of government extending over many 
years — Aristotle, who went to the Court of Philip, a Repub- 
lican, and came back a Republican — records in his Politics 
injustice as the grand and comprehensive cause of the 
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downfall of Democracy. The historian of the Italian De- 
mocracies extends the remark to them. That all States 
should be stable in proportion as they are just and in pro- 
portion as they administer justice is what might be asserted. 
* »ic »ic * :iE Whether republics have usually perished 
from injustice needs not be debated. One there was, the 
most renowned of all, that certainly did so. The injustice 
practiced at Athens in the age of Demosthenes upon its 
citizens and suffered to be practiced by one another was as 
marvelous as the capacities of its dialect, as the eloquence 
by which its masses were regaled, and swayed this way and 
that as clouds, as waves — marvelous as the long banquet of 
beauty in which they revelled — as their love of Athens and 
their passion of glory. There was no one day in the whole 
public life of Demosthenes when the fortune, the good name, 
the civil existence of any considerable man was safer there 
than it would have been at Constantinople or Cairo under 
the very worst form of Turkish rule. There was a syco- 
phant to accuse, a demagogue to prosecute, a fickle, selfish, 
necessitous Court — ^no Court at all, only a commission of 
some hundreds or thousands from the public assembly sit- 
ting in the sunshine, directly interested in the cause — to 
pronounce judgment. And he who rose rich and honored 
might be flying at night for his life to some Persian or 
Macedonian outpost to die by poison on his way in the 
Temple of Neptune.*' 

Let the American citizen, if any here there be who is giv- 
ing ear to the suggestion that we should adopt the "recall" 
for judges, look on this picture of a debased judiciary, and 
the consequences which resulted from placing the adminis- 
tration of justice in incompetent hands — this picture limned 
by the master hand of a great American lawyer of fifty 
years ago, and it may give him pause. 

Perhaps there may be some other way of remedying the 
conditions, which I have thus faintly outlined, and I should 
be only too well pleased if what I have so imperfectly said 
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this morning shall cause some true lover of our noble pro- 
fession to reveal to us that way. 

For myself, so far as I can now see, what we should 
strive for is the establishment of a system which will develop 
out of the ranks of the profession a class of men who will be 
willing to forego the great emoluments which some times 
result from the successful conduct of the strictly business 
side of the law in order that they may devote themselves 
to the more efficient discharge of its duties as an aid in the 
administration of justice in the Courts. If it shall appear 
to any that this hope is chimerical, all I have to say is this : 
There are still in the ranks of the legal profession men who 
would rather have a moderate income coupled with the 
fame of a great lawyer than the larger emoluments which 
go with the reputation of a great financier. And I believe 
that the future standing of the Bar in America will depend 
upon its ability to develop such a class. 

Philemon H. Tuck: I read on the train yesterday 
afternoon an article in the career of Mr. Morgan, and 
one of the pictures which accompanied the article repre- 
sented Mr. Charles Steele arm in arm with that great 
financier. I question very much if Mr. Steele could have 
remained so many years the right-hand man of Mr. Mor- 
gan but for his great knowledge of the law. Mr. Steele 
was educated at the University of Virginia and received 
there his degree of Master of Arts. There is none 
greater in this country. The same degree is possessed 
by my friend, Mr. Taylor. 

Mr. Steele went to New York as a lawyer and he went 
into the office of James Buchanan, at that time General 
Counsel of the Erie Railroad, and in some way he at- 
tracted the attention of Mr. Morgan. Mr. Nevitt Steele 
was born at Annapolis, where my father was born, and 
during the years my father was on the bench of the 
Court of Appeals, Mr. Steele was in the full zenith of his 
powers. 



Digitized by 



Google 



26 Maryland State Bar Association, [191 1 

My friendship with Mr. Nevitt Steele was rather an 
intimate one. We associate him rather with books. As 
a matter of fact, although not an athletic man, but rather 
a delicate one, yet he loved the open and in the last years 
of his life I saw a great deal of him at Narragansett 
Pier in the summer time. He said to me once, he knew 
that I was the classmate of John Steele, he said, the 
brightest of my boys you do not know. He referred to 
Charles, about to receive the degree of which I spoke. 

I question if there is any lawyer in New York today of 
higher standing in the profession, although it does not 
lead him into court, than Charles Steele. He really re- 
flects credit on the profession in Maryland. 

The President: That is what I always heard said of 
him in New York. The next business in order is the 
report of the Treasurer. 

R. Bennett Darnall : I desire to submit the following 
Treasurer's report: 



REPORT OF THE TREASURER. 

The Maryland State Bar Association, in account with 
R. Bennett Darnall^ Treasurer, 

To balance shown by R. Bennett Darnall, Treasurer, as 
per his report for the year 1909-10 $834.25 

To membership dues, 1905-1906, received from A. P. 
Barnes 5.00 

To membership dues, 1906-1907, received from A. P. 

Barnes 5.00 

To membership dues, 1907-1508, received from A. P. 

Barnes 5.00 

To membership dues, 1908-1909, received from the follow- 
ing twelve members: 

J. W. Bowers, Jr.. F. Dallam, I. P. Ewell, A. P. Gorman, 
Jr., W. H. Lawrence, B. W. Mister, A. L. Miles, H. 
W. Vickers, Jr., M. G. Urner, H. J. Witzenbacker, J. F. 
Harper, and H. M. Emmons 60.00 

To membership dues, 1909-1910, received from the fol- 
lowing sixty-one members: 
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R. H, Smith, W. W. Parker, S. S. Field, J. P. Thorn, 
F. Beall, T. I. Elliott, J. F. Turner, M. A. Mullin, A. A. 
Piper, C H. Stanley, J. W. Bowers, Jr., W. H. Buck- 
ler, H. J. Browning, F. C. Slingluff, W. M. Digges, D. 
W. Doub, J. P. Horsey, T. H. Henry, J. H. Grill, J. H. 
C. Legg, S. E. Mudd, A. P. Gorman, Jr., F. Williams, F. 
Cook, W. M. Sheehan, W. Knipp, O. Wolff, R. H. 
Duer, B. H. Camalier, J. M. Reifsnider, T. H. Robinson, 
H. C. Gaither, R. L. Lee, W. H. Lawrence, J. L. Don- 
aldson, J. France, T. A. Poffenberger, G. H. Lamar, B. 
W. Mister, A. L. Miles, J. W. Bristor, G. W. Steel, W. 
Grason, W. H. Forsythe, Jr., L P. Ewell, H. J. Waters, 
H. W. Vickers, Jr., A. D. Willard, M. G. Urner, H. J. 
Witzenbacker, J. F. Harper, T. W. Simmons, E. M. 
Hammond, J. A. Fechtig, Jr., H. M. Emmons, L L. 
Straus, J. W. Randall, and G. A. Solter 305.00 

To membership dues, 1910-1911, received from the fol- 
lowing 395 members: 

W. C. Devecmon, J. B. Gray, E. C. Peter, R. M. Duvall, 
F. Beall, R. R. Henderson, T. I. Elliott, A. H. Boyd, 
S. M. Jones, P. H. Tuck, J. P. Briscoe, H. Duffy, W. B. 
Coe, J. Upshur Dennis, Jas. U. Dennis, J. A. C. Bond, C. 
T. Bond, E. G. Baetjer, J. Clark, C. T. Bagby, D. J. 
Blackistone, E. Frank, J. R. Brashears, J. H. Baker, H. 
H. Barroll, G. H. H. Emory, E. Budnitz, C. M. Arm- 
strong, R. Grain, W. L Cross, J. W. Chapman, Jr., D. 
K. Este Fisher, M. Gregg, A. D. Foster, A. L. Seth, J. 
B. Bunting, W. H. Adkins, W. Bowie, Jr., J. C. France, 
F. T. Homer, T. Hughes, C. J. Baldwin, A. H. Boyd, 
F. T. Dorton, W. H. Dawson, S. Brown, W. M. Digges, 
L. B. Bernei, B. Lee, W. S. Evans, J. H. Johnson, D. 
W. Doub, E. H. Brownley, W. W. Beck, J. B. Wheltle, 
R. L. Mitchell, L. N. Frank, G. P. Bagby, A. G. Brown, 
J. P. Gorter, J. H. Ralston, S. S. Field, P. L. Wickes, 
F. H. Copenhaver, H. A. Stump, J. J. Donaldson, A. 
E. Pearre, T. Mackenzie, F. V. Reinheimer, F. C 
Colston, F. F. Haines, B. H. Haman, R. H. McCleare, 
J. W. D. Jump, J. H. Pattison, D. C. Hammett, J. H. 
Hurst, H. N. Baetjer, W. H. Buck, W. G. Gott, H. T. 
Heimiller, R. H. Jones, L. E. Goldman, G. M. Brady, 
B. H. Griswold, J. Packard, G. S. Newman, W. J. 
O'Brien, A. Peter, G. A. Pearre, W. Kealhofer, A. 
Machen, R. D. Jones, A. C. Ritchie, F. Bramble, J. F. 
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Thrift, J. Warfield, W. B. Trundle, J. F. Singley, E. 
Warfield, T. H. Whelan, T. S. Crane, H. L. D. Stand- 
ford, M, A. Soper, A. M. Tyson, T. W. Kemp, J. B. 
Demming, R. F. Stanton, J. M. Ullman, J. W. Staton, 
A. H. Wehr, W. S. Bryan, Jr., F. K. Carey, D. Stewart, 
W. L. Marbury, J. F. Williams, T. J. Morris, G. M. 
Sharp, G. R. Willis, C. A. M. Wells, O. I. Yellott, E. 
G. Miller, Jr., J. P. Thom, H. H. Talbott, C H. Warner, 
T. H. Warfield, S. A. Williams, L. W. Wickes, A. H. 
Taylor, H. P. Bridges, C. Herzog, A. Herzog, G. Tull, 
O. F. Hirshey, L. M. Keedy, R. H. Bayard, H. , J. 
Browning, J. H. Wyman, S. J. Harman, C. , P. Coady, 
C. R. Wattenscheidt, D. G. Wright, R. C. Stewart, J. 

E. Semmes, B. A. Richmond, B. Carter, A. R. Sap- 
pington, C. C. Magruder, E. H. Sappington, C. F. Stein, 
C. R. Miller, G. H. Worthington, J. W. Squier, R. R. 
Sappington, F. N. Parkes, M. E. Skinner, G. Whitelock, 
J. Williams, P. L. Hooper, J. M. Requardt, E. O'Dunne, 
V. Cook, G. C. Thomas, M. Rosenbush, C. A. Tucker, 
M. R. Walter, F. R. Owens, R. B. Tippett, C. D. Benson, . 
J. E. Ellegood, F. T. Gill, H. D. Harlan, A. Hughes, 
T. G. Hayes, C B. Clotworthy, G. L. Hamill, J. M. 
Ambler, T. F. Cadwalader, J. J. Dobler, R. Barton, B. 

F. Crouse, R. Barton, Jr., C. W. Field, W. H. Harris, 
T. F. Hisky, J. Hinkley, A. E. Donaldson, H. H. Hub- 
ner, L. E. Greenbaum, C. J. Bonaparte, S. H. Lauch- 
heimer, W. P. Lyons, J. S. Murray, M. Lehmayer, C. 
McH. Howard, J. C. Lane, H. H. Keedy, Jr., J. K. 
Bartlett, E. J. Farber, J. L. V. Murphy, E. H. Cans, R. 
Biggs, T. A. Murray, J. W. Miles, H. Lloyd, H. F. 
Lankford, C. M. Howard, C. H. Quigley, D. G, Mc- 
intosh, S. J. Poe, R. L. Gill, N. C. Burke, H. A. War- 
burton, A. J. Shriver, J. A. Mason, L. R. Hennighausen, 
L T. Parks, Jr., G. W. S. Musgrave, L. J. Burger, J. 
R. Brewer, Jr., N. L Gressitt, P. J. Campbell, J. S. 
Calwell, E. C. Carrington, S. S. Janney, F. H. Hendrick- 
son, A. M. Denhardt, L. C. Spencer, F. S. Hill, W. S. 
Thomas, W. H. Thomas, F. B. Whiting, E. N. Rich, R. 
F. Brent, H. Urner, J. E. Webster, A. H. Robertson, W. 
J. Mitchell, W. H. Surratt, B. Schley, E. S. Toadvin, 
O. D. Collins, D. M. Murray, C. D. Wagaman, J. M. 
Reifsnider, N. H. Green, T. H. Robinson, J. W. Ran- 
dall, S. M. Peach, H. C Gaither, F. K. Gosnell, R. L. 
Lee, W. M. Maloy, J. McEvoy, S. K. Dennis, C. H. 
Knapp, C. J. Beeuwkes, A. S. Niles, G. C. Morrison, 
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W. T. Brantley, R. B. Darnall, C. H. Bouchet, J. T. 
Earle, C. E. Fink, C. C. Friedel, D. M. Henry, C. A. 
Little, E. C. Hatch, J. C. Rose, J. P. Horsey, J. H. 
Grill, J. C. Motter, T. H. Henry, J. C Rogers, W. B. 
Levy, W. Penrose, J. H. C. Legg, E. J. Griffin, J. G. 
Rogers, A. S. J. Owens, W. I. Dawkins, J. A. Golds- 
borough, S. E. Mudd, A. Bowie, S. S. Beck, R. E. 
L. Marshall, J. H. Covington, W. A. Wheatley, J. D. 
Urie, C. Purnell, H. P. Sadler, W. Snowden, Jr., H. 
Stockbridge, A. P. Gorman, Jr., J. M. Thomas, W. M. 
Slay, C. B. Tiernan, C. A. E. Spamer, J. M. Moses, J. F. 
Turner, L. A. Wilmer, E. C. Weant, J. C McLanahan, 
J. H. Thomas, N. W. Williams, F. Williams, E. H. 
Walton, W. M. Sheehan, J. S. T. Eaters, J. N. Willison, 

F. Cook, W. Knipp, O. Wolff, T. S. Offutt, P. L. 
Goldsborough, H. L. Bond, J. E. Cross, J. M. Carter, 
O. Leser, B. H. Camalier, A. J. Long, L. S. Myer, H. 
P. Stewart, J. H. McHenry, H. Page, W. H. Lawrence, 
C. T. Reifsnider, A. C. Binswanger. H. W. Rusk, D. H. 
Reynolds, E. C. Gibson, W. H. Bayless, R. H. Bussey, J. 
L. Donovan, J. M. Munroe, H. M. Nitzel, F. H. Stockett, 
L. H. Riggs, A. L. Jackson, W. Duncan, R. H. Carr, W. 
M. Farber, O. Marbury, T. H. Embert, W. C. Chesnut, 
C. L. Merriken, P. B. Watts, J. France, R. Robinson, 
J. M. Lyell, J. F. Conrad, J. P. O'Ferrall, M. A. Mul- 
lin, J. W. Denny, T. A. Poffenberger, G. H. Lamar, A. 
L. Miles, 7. W. Bristor, J. J. Lindsay, W. B. Smith, L. 
B. K. Claggett, G. W. Steele, R. L. Slingluff, F. G. 
Turner, R W. Applegarth, G. A. Solter, G. H. Stanley, 
W. R. Barnes, W. W. Hamilton, A. A. Doub, G. Miller, 
W. J. Clark, W. L. Rawles, R. P. Melvin, J. C. Ren- 
ninger, W. Gracon, E. R. Haile, W. H. Forsythe, Jr., 

A. A. Wilson, H. J. Waters, H. W. Vickers, Jr., N. 

B. Scott. T. B. Macall, C. B. Calvert, A. D. Willard, 
M. G. Urner, T. W. Simmons, H. J. Witzenbacker, W. 
H. Talbott, D. Ash, J. F. Harper, H. M. Emmons, D. 

G. Mcintosh, L L. Straus, J. A. Fechtig $1,975.00 

To membership dues, 1911-1912, received from the fol- 
lowing two members: 

L. C. Spence and G. Miller 10.00 

To amount received for interest on deposit 8.75 

To amount received for sale of ticket to banquet 5.00 



Total amount received by R. Bennett Darnall, Treasurer $3,21 3.CX) 
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Disbursements As Per Vouchers. 

By amount paid Charles F. Yaeger, clerk to Treasurer, 
6 months' salary (balance) $43.00 

By amount paid the Standard Typewriting G>., print- 
ing and postage of Committee on Admissions 5.18 

By amount paid C. S. Chesney, reporting proceedings of 

1910 , 78.00 

By amount paid John B. Miner, Treasurer Virginia State 
Bar Association, portion of expenses meeting and 
banquet at Hot Springs, Va 310.44 

By amount paid American Bonding Co., premium on 
Treasurer's bond 5.C0 

By amount paid Lucas Bros., printing menu cards 37- 50 

By amount paid R. Bennett Darnall, stamps and incidental 
expenses meeting at Hot Springs , 6.90 

By amount paid James W. Chapman, Jr., expenses 

Secretary 152,84 

By amount paid The Sun Job Printing Co., printing pro- 
ceedings of meeting, etc 103.79 

By amount paid R. Bennett Darnall, postage 18.40 

By amount paid Baltimore Steel Engraving and Printing 
Co., 2,000 envelopes 4.50 

By amount paid Charles F. Yaeger, clerk to Treasurer, 
6 months' salary 50.00 

By amount paid Sisco Bros., hire of flags for meeting 2.50 

By amount paid James W. Chapman, Jr., expenses 

Secretary 155.06 

By amount paid The Sun Job Printing Co., printing 
Annual Report meeting 1910 43965 

By amount paid R. Bennett Darnall, postage 16.00 

By amount paid The Sun Job Printing Co., printing 
circulars 5.50 

By amount paid Misses Magraw & Magraw, typewriting 
for Committee on Laws, Judge Sams • 11.65 

By amount paid Baltimore Steel Engraving and Printing 
Co., printing circular letters 2.25 

Total expenses by R. Bennett Darnall, Treasurer $1,445.16 

To amount collected $3,213.00 

Disbursements 1,445.16 

Amount balance $1,767.84 
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The President : I believe under the by-laws it now be- 
comes the duty of the Chair to appoint a committee to 
audit the accounts of the Treasurer, and the Chair ap- 
points Messrs. Thomas Foley Hisky, Jesse Slingluff and 
William H. Surratt, to act as that committee. I will 
ask them to report at the evening session of the Asso- 
ciation. 

The President : The next business is the report of the 
Executive Council, which is as follows: 

REPORT OF THE EXECUTIVE COUNCIL. 

The Executive Council has held three meetings during the 
year and under its direction the Secretary prepared for pub- 
lication and issued the proceedings for the 19 10 annual ses- 
sion. The following resignations have been accepted during 
the year : 

Judge Henry Page, Andrew H. Mettee, Peter Tome, 
Charles T. Reifsnider and Louis P. Hennighausen. 

During the year the following were elected members of 
the Association: 

W. Howard Hamilton, Raymond L. Williams, William L. 
Rawls, Walter L. Clark, Frank P. Schraeder, Eldridge Hood 
Young, Jesse Slingluff, Duke Bpnd, of Baltimore City; J. 
Howard Fox, of Towson; R. Groome Parks, of Chester- 
town ; L. Atwood Bennett, Salisbury ; Charles Benedict Cal- 
vert, of Prince George's county; Robert B. Peter, Thomas 
Dawson, Albert M. Bouic, of Rockville; J. Dawson Wil- 
liams, Preston B. Ray, of Rockville; T. Van Claggett, of 
Upper Marlboro; J. Enos Ray, Jr., of Chillum; Frank M. 
Stephen, of Riverdale ; T. Howard Duckett, of Bladensburg. 

James W. Chapman, Jr., 

Secretary. 

James U. Dennis : I move that the report be accepted. 
The motion was duly seconded, and on the question 
being put it was declared carried. 
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The President : The next business is the report of the 
Committee on Laws, of which Mr. W. Burns Trundle is 
Chairman. 

REPORT OF THE COMMITTEE OX LAWS. 

W. Burns Trundle: Mr. President, four bills have 
been presented in obedience to the mandate of the Asso- 
ciation at the last meeting. 

The first bill prepared is a bill to repeal the volunteer 
militia exemption from jury duty. The members of the 
Association have received the copies of the report and it 
is not necessary to read that bill in full. 

I will explain briefly the purport of the amendment. 
As the law now stands, active and uniformed members 
are exempt from jury duty, which, of course, ought not 
to be changed, and, in addition to that, those persons who 
are honorary members are also exempt from jury duty. 
That is wrong. A citizen ought not to be relieved of that 
high duty by simply becoming a member of any regiment 
and paying $10.00 a year. So the effect of the amend- 
ment is to eliminate from the law exemption from jury 
duty by reason of becoming an honorary member in any 
of the militia regiments. That is number one. 

It was suggested at the last session that if the revenue 
derived by the militia regiments from the source of hon- 
orary membership be eliminated, some provision ought to 
be made in order to make up to them the loss of that 
revenue. It is thought that one thousand persons now 
avail themselves of this privilege given by the law, so 
that if that is done away with by the repeal of the law 
as it now stands, and the adoption of the amendment 
w^hich we have proposed in the first bill, there will be a 
diminution of the revenue of about $10,000, as far as 
the militia regiments are concerned. To cover that point 
\\t have prepared a second bill, which is as follows : 

Section ^y. The general appropriation for the militia 
shall be exclusively applied to the necessary and contingent 
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expenses of the adjutant general's office, and to the main- 
tenance of the national guard enlisted and organized as pro- 
vided for in this article. And the amount of the appropria- 
tion for the maintenance of the national guard in the City 
of Baltimore shall be sufficient to make up any loss of 
revenue to the militia companies of said national guard in 
said City of Baltimore, by reason of the repeal and re- 
enactment of Section 606, of Article 4, of the Code of Pub- 
lic Local Laws. 

The third bill is in reference to the numter of chal- 
lenges allowed in criminal cases. The law at present 
gives to the prisoner twenty challenges to four for the 
State. At the time this became the law there was, of 
course, an air of hostility to the prisoner in the courts, 
and to overcome that it was thought wise, at that time, 
to give him twenty challenges as against four for the 
State. We think that era has passed, and it might be 
entirely proper, at the present time, to place the state and 
the accused on exactly the same footing with respect to 
the number of peremptory challenges allowed. But, in 
regard to the sentiment before referred to, we. have con- 
tented ourselves with recommending a reduction of chal- 
lenges for the prisoner to one-half or ten and still leav- 
ing five to the State. I will read what we propose : 

19. The right of peremptory challenge shall be allowed to 
any person who shall be tried on presentment or indictment 
for any crime or misdemeanor, the punishment whereof by 
law is death or confinement in the penitentiary, and to the 
State on the trial of such indictment or presentment; but 
the accused shall not challenge more than ten nor the State 
more than five jurors, without assigning cause. 

It gives the prisoner twice as many as the State. 

The fourth bill which we have prepared is in refer- 
ence to the proposed amendment to the Constitution of 
the State. The matter to which it refers was made the 
subject of an address by the retiring president of this 
Association last year. It is in reference to repealing Sec- 
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tion 5 of Article 15 of the Constitution which declares 
that in all criminal cases the jury should be judges of the 
law, as well as the fact. It is the purpose of this bill to 
repeal that clause of the Constitution. 

REPORT OF THE COMMITTEE ON LAWS OF THE 
MARYLAND STATE BAR ASSOCIATION. 

To the President and Members of the 

Maryland State Bar Association: 

Your Committee respectfully reports: 

I. 

A Bill to repeal the volunteer militia exemption from 
jury duty. In pursuance of a resolution passed by this As- 
sociation at the Fifteenth Annual Meeting held on July 
26th, 27th and 28th, 1910, your Committee has drafted and 
presents for the consideration of this Association, the fol- 
lowing Bill : 

A Bill entitled, An Act to repeal Section 606, of Article 4, 
of The Public Local Laws of the City of Baltimore, title 
"Volunteer Militia Exempt from Jury Duty;" and to re- 
enact the same with amendments. 

Be it enacted by the General Assembly of Maryland, 
That Section 606, of Article 4, of the Public Local Laws of 
the City of Baltimore, title "Volunteer Militia Exempt from 
Jury Duty," be and the same is hereby repealed, and re- 
enacted, so as to read as follows : 

Section 606. All certificates of membership of any 
legally organized volunteer company of the militia shall be 
signed by the commanding officer thereof, which cert ificates 
shall be issued on or before the first day of April in each 
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year to such persons as may then compose the uniformed 
and active members of said company; every such company 
may receive and have as many honorary members as it has 
active and uniformed members, and no more, on payment, 
in advance, by each person desiring to become such honorary 
member, of not less than ten dollars per annum, which said 
money shall be received by the commanding officer of the 
company, and be by him applied to the payment of armory 
rent or the purchase of uniforms for the rank and file of 
the active members of his company, or to such purposes as 
may be authorized by the by-laws of said company; and 
the commanding officer of every company shall, on or before 
the first day of June and December of every year, render to 
the adjutant general an account of the money so received 
and expended by him, and every such honorary member 
shall be entitled to receive a certificate of honorary member- 
ship of the company, to be signed as aforesaid, and bearing 
date at the time of its issue ; which certificates of member- 
ship of uniformed and active members, shall exempt the 
person therein named from jury duty for the period of one 
year from the date of his said certificate provided he files 
his said certificate with the clerk of the court before the 
drawing of the jury. 

II. 

In connection with the Bill above referred to, it will be 
necessary to make up from other sources the loss of revenue 
occasioned by the repeal of the militia exemption. The ob- 
ject of the following Bill is to accomplish this purpose: 

A Bill entitled. An Act to repeal Section 37, of Article 65,- 
of the Code (1904) of the Public General Laws and to re- 
enact the same, with amendments. 

Be it enacted by the General Assembly of Maryland, 
That Section 37, of Article 65, of the Code of 1904 of the 
Public General Laws, be and the same is hereby repealed, 
and re-enacted, so as to read as follows: 
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Section 37. The general appropriation for the militia 
shall be exclusively applied to the necessary and contingent 
expenses of the adjutant general's office, and to the main- 
tenance of the national guard enlisted and organized as pro- 
vided for in this article. And the amount of the appropria- 
tion for the maintenance of the national guard in the City 
of Baltimore shall be sufficient to make up any loss of 
revenue to the militia companies of said national guard in 
said City of Baltimore, by reason of the repeal and re-enact- 
ment of Section 606, of Article 4, of the Code of Public 
Local Laws. 

in. 

Pursuant to direction likewise made by the Association 
at the last annual meeting, your Committee has prepared 
and herewith submits, a Bill increasing relatively the num- 
ber of peremptory challenges allowed to the States in crimi- 
nal cases, as compared with those allowed to the accused. 
The rule of law which discriminated against the State in 
this regard had its rise at a time when the atmosphere of 
the criminal court room was distinctly hostile to the ac- 
cused. At the present time, it might be entirely proper to 
place the State and the accused on exactly the same footing 
with respect to the number of peremptory challenges al- 
lowed, but in deference to the sentiment heretofore existing, 
your Committee has contented itself with recommending a 
reduction of the existing proportion of four challenges by 
the accused to one by the State, to two by the accused and 
one by the State. The Bill designed to accomplish this pro- 
posed change is herewith submitted : 

A Bill entitled, An Act to repeal Section 19, of Article 51, 
of the Code of Public General Laws, title "Juries," and re- 
enact the same with amendments. 

Be it enacted by the General Assembly of Maryland, 
That Section 19, of Article 51, of the Code of Public Gen- 
eral Laws be, and the same is hereby, repealed and re-en- 
acted to read as follows : 
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19. The right of peremptory challenge shall be allowed 
to any person who shall be tried on presentment or indict- 
ment for any crime or misdemeanor, the punishment 
whereof by law is death or confinement in the penitentiary, 
and to the State on the trial of such indictment or present- 
ment ; but the accused shall not challenge more than ten nor 
the State more than five jurors, without assigning cause. 

IV. 

Moreover, at the last annual meeting of this Association, 
this Committee was directed to prepare a Bill providing for 
an amendment to the existing provision of the Constitution 
of this State, which makes the jury in criminal cases judges 
of the law as well as of the facts. Your Committee has 
given careful attention to this matter and has reached the 
conclusion that for the present, at least, all that should be 
done is to repeal the constitutional provision. The Court 
of Appeals of Maryland has on several occasions declared 
that this constitutional provision was merely declaratory of 
the previously existing common law. The repeal of this 
provision in the Constitution will, therefore, have the effect 
of empowering the Legislature to provide, in its discretion, 
for the respective provinces of the judge and jury in the 
future conduct of criminal trials. The Bill is herewith sub- 
mitted : 

A Bill entitled, An Act to amend Article XV, title "Mis- 
cellaneous," of the Constitution of this State, by repeaUng 
Section 5 of said Article XV, and to provide for the sub- 
mission of said amendment to thq qualified voters of this 
State for adoption or rejection. 

Section i. Be it enacted by the General Assembly of 
Maryland, Three-fifths of all of the members of each of 
the two Houses concurring, that an amendment be, and the 
same is hereby, proposed to Article XV, title "Miscellane- 
ous," of the Constitution of this State, and that said amend- 
ment shall be the repeal of Section 5 of said Article XV, 
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and said amendment if adopted by the legal and qualified 
voters thereof, as herein provided, shall constitute and ef- 
fect the repeal of said Section 5 of said Article XV. 

Section 2. And be it further enacted by the authority 
aforesaid, that the amendment hereby proposed to the Con- 
stitution of this State shall be at the next general election 
of members of the General Assembly, to be held in this 
State, submitted to the legal and qualified voters thereof 
for their adoption or rejection, in pursuance of the direc- 
tions contained in Article XIV of the Constitution of this 
State, and at said general election the vote on said proposed 
amendment shall be by ballot, and upon each ballot there 
shall be printed the words "For the Constitutional Amend- 
ment" and "Against the Constitutional Amendment,*' as 
now prescribed by law, and immediately after said election 
due returns shall be made to the Governor of this State of 
the vote for and against said proposed amendment, as di- 
rected by the said Article XIV of the Constitution. 
Respectfully submitted. 

For the Committee, 

W. Burns Trundle, 

Chairman. 

James W. Chapman, Jr. : I move that the report be 
received and filed. 

The motion was duly seconded and after vote was de- 
clared carried. 

The President : The next business is the report of the 
Committee on Legal Education by Judge Henry Stock- 
bridge, and I would suggest that Judge Stockbridge 
come forward. 
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THE REPORT OF THE COMMITTEE ON 
LEGAL EDUCATION. 

To the President and Members of the 

Maryland State Bar Association: 

For a number of years past, whenever and wherever 
associations of lawyers have gathered, the subject of legal 
education has been a fruitful theme for reports and discus- 
sions. Local, state, and national bodies, have considered 
and resolved, and all the time the mills have been continuing 
to grind and annually add thousands of members to our 
profession. Let no one imagine that all this thought and 
paper and ink has been unproductive of results ; on the con- 
trary, to it we owe the establishment of State Boards of 
Examiners in many of the States, a step which has pro- 
moted a greater uniformity in the extent of the legal knowl- 
edge required of those who aspire to practice their profes- 
sion upon their fellow citizens, and at the same time exacted- 
from the aspirants a more comprehensive knowledge of the 
principles of the law, and more intimate acquaintance with 
what may be termed the technique of the profession. 

The report made to this Association a year ago upon this 
subject was a thorough and instructive review of the suc- 
cessive steps of progress in this direction in our own State. 
Similar work has been done in many of our sister States, 
and yet the full problem as looking, not merely to the main- 
tenance of existing standards, but of still further elevating 
them, is but just beginning to be realized. The end aimed 
at and thus far realized has only involved the concept of a 
wider and more thorough knowledge of legal principles, 
'statutory enactments and adjudicated rules. It has taken 
little or no account of that far vaster field of human knowl- 
edge, some acquaintance with which is essential to genuine 
culture, to constitute the educated man and lawyer. 

A few of the prominent law schools of this country are 
now leading a movement to require every one before corn- 
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mencing the study of law to have attained and received a 
degree of A. B. It is hardly to be expected that as high a 
standard as this will receive general acceptance at a time 
when a millionaire ironmaker lauds through the press those 
who know little Latin and less Greek, because of their igno- 
rance. But it can and ought to be required tl>at those who 
wish to engage in the practice of what has for centuries 
been deemed one of the learned professions, should be able 
to spell correctly untechnical words of two syllables in their 
mother tongue, that a plural subject is as matter of courtesy 
at the least entitled to the companionship of a plural verb, 
and be able to construct unambiguous, simple sentences. 
No amount of knowledge of adjudged cases can atone for 
such shortcomings, and until that degree at least of general 
education is reached, the ambitious youth had best tarry in 
Jericho, take serious counsel with himself whether he is in 
reality qualified to undertake the presentation to the Court 
of a cause on which the personal freedom or hard earned 
savings of his fellow man may depend; in short whether 
he is not spoiling a first-rate plumber to make a very 
mediocre lawyer. 

It has been truly said that there is no knowledge which 
a man can acquire, whether in literature, science or the arts, 
but what comes into play at some time for the practising 
lawyer. But when are the fundamentals of such liberal 
education to be acquired? From the time of admission to 
the bar, the life and work of the successful lawyer is 
peculiarly that of the student. With the industry and 
verbosity of appellate courts in turning out opinions, it is 
work enough for any man to keep abreast of the literature 
of his profession. When a retainer is paid in a case in- 
volving intricate question of electricity, medical science or 
any of the ologies, the best the lawyer can do is a sort of 
cramming process, the less effectual if he is lacking in the 
foundation upon which to build. If then the embryo lawyer 
is deficient in a good preliminary education, he enters the 
race with a handicap which is overcome only in exceptional 
cases. 
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It may occur to some of you that what has been said is 
far afield from the subject of legal education. In reality it 
lies at the very base of it. If we desire a beautiful and 
serviceable building, we may gratify the eye and tickle our 
esthetic taste with ample arch, or grotesque gargoyle, but 
unless we have builded upon substantial foundation, ours 
will prove a veritable house of cards, to totter and fall with 
the first stiff breeze. 

The fact that a good, broad, general education is an indis- 
pensable requisite to a legal education is beginning to be 
realized in most of our law schools, and more exacting re- 
quirements for admission are being adopted. Boards of 
State examiners, too, are beginning to realize that the ina- 
bility to write legibly is not an infallible index of great 
genius, and that the ungrammatical expression of a rule of 
law in original phonetic orthography can not be taken as 
conclusive of an incipient Marshall, Webster or Story. The 
day must surely and soon come when a sufficiently familiar 
acquaintance with the P^nglish language to be on speaking 
and writing terms with it will count for as much in deter- 
mining the quahfications for admission to practice at the law 
as a knowledge of distinction between a rent service and 
rent charge, or the ability to give a correct definition of the 
right of feal and divot. 

In a single county in a neighboring State, and to correct 
any possible misapprehension it was. not Adams County, 
Ohio, there were disbarred in the year 19 10 thirty- four 
members of our profession for practices or acts incompatible 
with the oaths which these men had taken as attorneys. 
When we remember the reluctance which exists both among 
lawyers and the judiciary to visit any member of the profes- 
sion with so severe punishment, it must be self-evident that 
there was something over-ripe in Denmark. And this sug- 
gests a second topic to which the committee invites your 
consideration, namely, the need of more real education in 
what is generally called professional ethics, which is but a 
more mellifluous expression for common honesty and de- 
cency. Elaborate codes have been drafted and sent broad- 
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cast through the profession, but they embody nothing more 
than is to be found in or legitimately derived from the 
golden rule, as it stood before revision. The chief service 
of such codes has. seemed to be to call into play the ingenuity 
of men of the type illustrated in Randolph Mason, in devis- 
ing schemes of a character not obnoxious to the letter of the 
code, whatever they may be in spirit and effect. Most law 
schools have lectures upon this topic, sometimes State boards 
timidly ask a question involving it, but too often it is held to 
be too sacred to be put to any actual use for fear of injury. 
While a wider extension of the retjuirements of a broad 
general education as a prerequisite to the study of law will 
aid in the elevation of the ethical standard of the lawyer, 
there needs to be instilled as the fundamental requisite of a 
member of the bar the proper attitude, conduct and de- 
meanor of the attorney in his relations with his client and 
court and his fellow-members of the bar. The young man 
must learn that there is no place for the morally astigmatic 
in the law; that law is a profession, not a trade; that the 
trickery which sometimes brings in the dollars under the 
existing mercantile practice is not to be countenanced in our 
profession ; that the trial of a cause is something more than 
a game in which all is fair; that the attainment of justice 
between man and man is of far more importance than a 
temporary triumph won through technicalities. 

In short let the lawyer be made to learn in the law school 
and the office, and by the example of those practising that 
the attributes for the lawyer are the same as those pre- 
scribed more than a century ago in England for a judge, 
when it was said, "get first an honest man, and if he hap- 
pens to know a little law it is of no disadvantage." 

Henry Stockbridge, 
Baltimore, May 23, 191 1. Chairman. 

James U. Dennis : I move that the report of the Com- 
mittee on Legal Education be received. 
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The motion was duly seconded and after vote was de- 
clared carried. 

The President : The next business is the report of the 
Committee on Grievances. 

James W. Chapman, Jr. : Mr. Joseph Packard, the 
Chairman of the Committee, has sent to me the following 
report of the Committee, which I will read : 

REPORT OF COMMITTEE ON GRIEVANCES. 
To the Maryland State Bar Association: 

The Committee on Grievances begs leave to report that 
during the year it has received no complaints preferred by 
any member of this Association against any other member 
for misconduct in relation to the Association, or in his pro- 
fession, or affecting the interests of the legal profession, 
the practice of the law, or the administration of justice. 

Joseph Packard, 

Chairman. 

John B. Gray : I move that it be received. 

Judge A. Hunter Boyd : I should like to make a sug- 
gestion to the Association in connection with that sub- 
ject. The Court of Appeals has recently had before it 
the propriety of adopting some rule in reference to mem- 
bers of the bar who have been disbarred in the lower 
courts, as to what steps should be taken by the Court of 
Appeals in the matter. They authorized me to call at- 
tention to the matter and to act in conjunction with any 
committee that might be appointed to consider the sub- 
ject. I would be very glad if the President would ap- 
point a committee to consider that matter while we are 
here, and possibly formulate something which, after dis- 
cussion and action by this Association, could be sub- 
mitted to the Court of Appeals. I thought I would be 
able to consult with the chairman of the Grievance Com- 
mittee while here and also the chairman of a similar com- 
mittee of the Bar Association of Baltimore City. Neither 
are present, so far as I am aware, and I think it would 
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be well if the President would appoint such a committee 
as suggested to consider the question, and eventually re- 
port to the Court of Appeals. The Court of Appeals pos- 
sibly may want some report of the Association on the 
matter. 

The President : That would ordinarily come up under 
the head of new business tomorrow morning, and if you 
make that motion tomorrow morning I will entertain it. 

James U. Dennis : Do you not think it would be bet- 
ter to have that Committee appointed now, although out 
of the ordinary order of business, so that the committee 
may have time to report, as business moves so rapidly on 
the second day. 

The President : The chair will entertain the motion if 
there be no objection and if there is a second to it. 

Mr. Dennis : I second the motion. 

The President: The motion is that a Committee be 
appointed to confer with a committee appointed by the 
Court of Appeals to consider what measures should be 
taken by the Court of Appeals in reference to lawyers dis- 
barred in the lower courts. 

Thomas Foley Hisky: Would Judge Boyd entertain 
an amendment to include as well lawyers disbarred by the 
Federal Courts of Maryland? I regret' to say that sev- 
eral attorneys have been disbarred by the Federal courts 
where the State courts have not yet been aroused to 
activity. 

Judge Boyd : It can be made broad enough to cover 
that, although we have no jurisdiction over the Federal 
courts, but we have over the lower courts of the State; 
still I will accept that as an amendment. The motion 
was duly seconded and after vote was declared carried. 

The President : The chair will appoint that commit- 
tee after further consultation with the mover of the 
resolution. 

The next business in order is the report of the- Com- 
mittee on Legal Biography, William H. Perkins, chair- 
man. 
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James W. Chapman, Jr. : Mr. Perkins is absent, 
being in Europe, and seeing the necessity of having the 
report in proper shape, I have drawn up the following 
for your consideration: 

REPORT OF COMMITTEE ON LEGAL BIOGRAPHY. 

To the President and Members of the Maryland State Bar 
Association: 

The Committee on Legal Biography reports that eight 
members of this Association have died since the last an- 
nual meeting, namely: 

George W. Covington, of the Worcester County Bar. 

Benjamin Franklin Crouse, of the Carroll County Bar. 

Judge David Fowler, of the Baltimore City Bar. 

W. Browne Hammond, of the Baltimore City Bar. 

Judge Charles F. Holland, of Wicomico County. 

Judge Samuel Davies Schmucker, of the Court of Appeals 
of Maryland. 

Major William Eccleston Stewart, of the Talbot County 
Bar. 

Harrison Wilson Vickers, of the Kent County Bar. 

In the Third, Fourth, Sixth and Seventh Circuits there 
have been no deaths among members of the Association. 

We herewith present for preservation among the archives 
of the Association written memorials of the lives and charac- 
ters of the above mentioned deceased members. 
Respectfully, 

William H. Perkins, 

Chairman. 

Per James W. Chapman, Jr. 

Hon. George W. Covington. 

Probably no citizen of the Eastern Shore of Maryland 
was better known as a statesman, lawyer and business man 
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than the late Hon. George W. Covington. A native of 
Worcester county, he was a lifelong resident of the towns of 
Berlin and Snow Hill, and was foremost in making improve- 
ments in his own vicinity, especially in the building of the 
railroad. He was a director in and coimsel for the Dela- 
ware, Maryland and Virginia Railroad. 

George W. Covington was the fifth and youngest son 
of Isaac and Amelia Covington. He was born in Berlin, 
Worcester county, Maryland, September 12, 1838. He re- 
ceived a classical education in Buckingham Academy. In 
1857 he took up the study of law under the preceptorship of 
his cousin, the late Hon. Judge John R. Franklin. In the 
choice of his profession and his efforts to gain a liberal 
education, he followed his own judgment, as his father died 
when he was six years old. His older brothers had left 
home for distant states, and he continued with his aged 
mother until her death in August, 1863. In the fall of 1858, 
he entered the law department of Harvard University, 
where he became acquainted with many men famous in the 
annals of history. Among his legal instructors were men 
of note, such as Prof. Parsons, author of "Parsons on 
Contracts," and Prof. Washburn, then engaged in his work 
on real estate. Close application to his studies injured his 
eyes so that he was compelled to abandon his studies for a 
time, during which he accepted the position of Principal of 
Buckingham Academy. The next year he was able again 
to resume his legal studies, and after being admitted to the 
Bar, upon an examination conducted by Hon. Judge Thomas 
A. Spence in open Court, he settled down to practice law in 
his home neighborhood, as he would not leave his aged 
mother. After the death of his mother he removed to 
Snow Hill in January, 1864, and opened an office for the 
practice of his chosen profession. The preceding fall he 
took his initial step into politics, which was never in a more 
turbulent condition in this fair land. Though the Union 
sentiment was strong in the county, two factions sprang 
up among them, owing to the attempt of the politicians to 
accomplish their selfish ends. In a convention which was 
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called, a county ticket was nominated, it being dubbed the 
"Unconditional Union" ticket, it being too soon for its sup- 
porters to call themselves Republicans. The leaders in this 
movement comprised many of the prominent citizens of the 
county, and they chose among others William H. W. Far- 
row as a candidate for State's Attorney and Dr. Edward 
Hubbell for Register of Wills. The opposing factions of 
Union men, also headed by large property owners and 
representative men at a meeting called in Snow Hill, placed 
in nomination a full ticket, among them Robert J. Henry 
for Register of Wills, James R. Purnell for the House of 
Delegates and George W. Covington for State's Attorney. 
At the following election such a spectacle was seen as, 
4t is devoutly to be hoped, will never again be witnessed in 
this land of free ballot. Excitement had arisen to such a 
state that the military were called out, and in Berlin and 
other voting districts many legal voters were turned away 
at the command of the soldiers and were not permitted to 
use their franchise. The vote pemiitted to be cast for the 
Constitutional Union ticket was insignificantly small, and 
resulted in the election of the "Unconditional Union" ticket. 
Much controversy arose and many protests against the 
irregular and illegal election were presented to Governor 
Bradford, but nothing was done in the matter, and the can- 
didates returned as elected and took their offices. The 
following winter the State Legislature authorized the calling 
of a convention for the purpose of preparing a new con- 
stitution to be submitted to the people the next spring. 
The "Unconditional Union" men placed in nomination as 
candidates for delegates to said constitutional convention 
William T. Purnell, Willaim H. W. Farrow and others, 
while the conservative or Constitutional Union men placed 
in the field as their nominees John Selby Purnell, Dr. George 
W. Bishop, Ritchie Fooks and George W. Covington. 
The contest was a short but heated one, and though our sub- 
ject was the youngest man on his ticket, he took a very 
active part in the campaign, being the only candidate who 
stumped the county. The issue at point was the question 
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of the emancipation of the slaves, the "Unconditional Union*' 
men being in favor of immediate emancipation of slaves 
in -the State without compensation, while the conservative 
party advocated gradual emancipation and compensation to 
the owners by the government. The election that followed 
was carried on under the supervision of the United States 
marshals, and the regular number of Democrats not being 
allowed to vote, the election, as a matter of course resulted 
in favor of the "Unconditional Union'' party faction, and 
the calling of a convention to be held in Annapolis in 1864 
for the formation of a new constitution. 

Having thus been baffled in his first two political ven- 
tures, Mr. Covington resumed his practice and gave all of 
his attention to that occupation. He was pleasantly sur- 
prised by soon thereafter receiving the unsolicited appoint- 
ment of auditor of the Circuit Court for Worcester county 
from Judge Thomas A. Spence. In 1865 he was elected 
secretary and treasurer of the board of county commis- 
sioners of Worcester county. Rev. Samuel K. Stewart hav- 
ing been president of the same. This was the first board 
to serve under the present system of free schools in Mary- 
land. In 1867 he was nominated by the conservative 
Democrats to the constitutional convention and elected, 
almost without opposition. He was appointed on the com- 
mittee of the judiciary, but was unable to take the active part 
he would have done otherwise, owing to illness. He re- 
tired to his Cedar Grove Farm in 1871 to recuperate in 
health and while there was unexpectedly appointed school 
examiner and treasurer of the county school board, this 
event occurring in 1874. During the two years of his serv- 
ice he started the first colored school in his county, under 
the present free school system. In 1874 he took up his 
residence again in Snow Hill, resuming his practice, and 
in 1878 he built his handsome home, the Hedges. In 1880 
he became the Democratic nominee for Congress from the 
First Congressional District and canvassed every county 
in the district. He received a very large majority (nearly 
one thousand in his own county) and took his seat in the 



Digitized by 



Google 



191 1 ] Report of the Committee on Legal Biography. 49 

Forty-seventh Congress. He served on the committee on 
the revision of laws, of which President McKinley was 
chairman, and was also on the committee on militia. In 
1882 he was re-elected to Congress by a good majority. 
John G. Carlisle, of Kentucky, his warm personal friend, 
being speaker of the Forty-eighth Session. That gentleman 
honored Mr. Covington by tende^ring him the only chair- 
manship given to any member from Maryland, to wit: 
committee on accounts. During this session he projected 
the idea of. the inland waterway between Delaware Bay 
and Virginia, sometimes called the Covington Canal, and he 
also put forth efforts for the betterment of our postal route 
system. While Mr. Covington was a member of the Forty- 
eighth Congress he was tendered the appointment of associ- 
ate judge in his circuit by Governor McLane, but deeming it 
his duty to serve out his term he felt constrained to decline 
the honor. Since 1885 he has been in private life, devoting 
his time to looking after his practice and estates. He has 
been town conwnissioner of Snow Hill three times and was 
one of the trustees of the high school there for many years. 
From 1885 ^^ ^895 he was chairman of the Worcester 
County Central Democratic Committee, resigning then on 
account of becoming dissatisfied with the political conduct 
of county affairs. 

September 6, 1865, Mr. Covington married Sallie M. D. 
Bishop, only daughter of George and Louisa C. Bishop, the 
ceremony taking place in All Hallows' Church, in Snow 
Hill. Four children have blessed their union, Louisa 
Amelia, George Bishop, Harry Franklin and Arthur Dennis, 
the latter dying in infancy. Mr. Covington was baptized 
in the above mentioned church, of which his father had 
been a vestryman, but after his father's death he attended 
the Buckingham Presbyterian Church, of Berlin, with his 
mother. After removing to Snow Hill he was elected a 
committeeman and served as such in Makemie Memorial 
Church just twenty-five years. During the latter part of 
that period the fine edifice was built in honor of the father 
of Presbyterianism in America, Francis Makemie. Work 
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had ceased upon the structure for more than a year after 
its partial erection, and things were rather gloomy from a 
financial point, when Mr. Covington put his shoulders to 
the wheel and was largely instrumental in securing its 
completion. At his suggestion his cousin, Lady Kortright, 
of London, England, contributed $5,000.00 in memory of 
her father ; and having been given authority to expend the 
amount as he deemed wisest, he as chairman of a committee 
was enable to fully complete the church. Through him a 
beautiful stained glass window, "The Seed Sower,'' in mem- 
ory of Lady Kortright's father, John Richardson, who was 
a native of Snow Hill, and a former member of that con- 
gregation, adorns the front of the church. After resigning 
from the committee of the church, Mr. Covington with his 
family worshipped in the church of his father, All Hallows' 
Episcopal, of which his wife had been a member from early 
childhood. 

Benjamin Franklin Crouse. 

Benjamin Franklin Crouse died after a lingering illness 
at his home in Westminster on November 8, 1910. He was 
56 years of age and had lived all his life in the house in 
which he died. 

Graduating from Western Maryland College in 1873, he 
at once began the study of law in the office of Smith and 
McKellip. After his admission to the Bar he was associated 
with the late Judge William P. Maulsby for several years. 
Judge Smith, under whom he studied, and Judge Maulsby, 
with whom he began his practice, were two of the best 
lawyers Carroll county has had, and from them he ob- 
tained the accurate and thorough knowledge of the prin- 
ciples of his profession which stood well by him in his 
after life. He had only practiced his profession a few years 
when the fascination of public life induced him to accept 
political office. 

He was several times elected a member of the House of 
Delegates, and following his legislative experience was dep- 
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uty clerk of the Circuit Court of Carroll County under Dr. 
Frank T. Shaw. When Dr. Shaw was elected to Congress, 
Mr. Crouse succeeded him and filled the office until 1897. 
During this time he did not practice his profession, but when 
he retired from the clerk's office he resumed his practice, 
forming a partnership with John M. Roberts, Esq. 

It was only for a short time, however, that he devoted 
his attention exclusively to the practice of law, and soon was 
induced to accept the position of chief clerk under Dr. 
Joshua W. Hering, then State Comptroller. It was while 
filling this office that he resigned it to accept the position of 
State Insurance Commissioner during Governor Warfield's 
administration. He performed the duties of the office so 
well and satisfactorily that he was re-elected during the 
present administration and was holding it at the time of his 
death. His advocacy of reforms in the methods of the in- 
surance companies and his absolute fairness and integrity 
gave him an enviable position in the insurance world and a 
national reputation. 

Although a good lawyer, Mr. Crouse's chief honor was 
obtained through the skill and fidelity he displayed in the 
numerous official positions he occupied. The leader of the 
Democratic party in Carroll county for years, he was also 
identified with the politics of the State, his counsel and 
advice being sought and observed. In all the public offices 
held by him, his courtesy, fairness and unflinching fidelity 
to his trust made him many friends and gave him the con- 
fidence of even his enemies. 

He was loyal to his friends, fair to his opponents and 
conscientious in all he did. Such a man necessarily had a 
strong and aggressive following. 

Though not a brilliant lawyer he was a good one. De- 
pending not so much upon cases as upon principles, his ad- 
vice was sound, and he was a forcible and dangerous op- 
ponent before both Court and jury. The esteem with 
which he was held by all who knew him enabled him to 
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quickly gather a large and lucrative practice when he again 
took up his profession in 1897. 

His death on Election Day, a day in which he had taken 
so much interest for so many years, was a strange co- 
incidence. He was twice married, and left surviving him 
a widow and the three children of his first marriage. 

David Fowler. 

On the sth day of February, 191 1, Hon. David Fowler 
died at his home, in Baltimore City. For more than fifteen 
years he served as a member of the highest Court in this 
State. 

Judge Fowler was bom in Washington county, Mary- 
land, in 1836. He was educated at St. James' College, gradu- 
ating in 1858. He then prosecuted his law studies in the 
office of Brown & Brune, and was admitted to the Bar in 
1862. In his early professional years he had close profes- 
sional relations with the late Reverdy Johnson, who be- 
queathed to him certain mementos as a mark of his esteem 
and of his great appreciation of the many kindnesses which 
Judge Fowler had shown him as a young man after Mr. 
Johnson's eyesight had become impaired. 

In 1862 Judge Fowler was elected to the Bench as an As- 
sociate Judge of the Third Judicial Circuit, composed of 
Baltimore and Harford counties. Upon the retirement of 
Chief Judge Yellott, of that Circuit, in 1889, Judge Fowler 
was appointed by Governor Jackson to the Chief Judgship 
of the Circuit, which appointment carried with it member- 
ship in the Court of Appeals. The following year, 1890, he 
was elected by the people of his Circuit as Chief Judge 
thereof, and as a Judge of the Court of Appeals for the 
constitutional term of fifteen years. As Judge Fowler 
would have reached the age limit in 1906, he was not a can- 
didate for re-election after the expiration of his term in 
1905. 

From the time he took his seat upon the Bench until he 
left it he conscientiously applied his mind day by day to make 
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himself thoroughly familiar with the many subjects which 
it was necessary he should understand in order to properly 
dispose of the important questions which^from time to time 
came before the Court for determination. He brought to 
the performance of his judicial duties a well-balanced judg- 
ment, vigorous, well-trained faculties, strengthened by con- 
stant study and a memory enriched by the knowledge of 
jurisprudence and polite literature. He was a man of 
great courage and stood ever for what he deemed the right. 

His perception of justice was keen and intuitive, and 
fundamental rights like those of life and personal liberty 
appealed to him strongly. He wrote of criminal law and 
procedure with interest and insight. An easy felicity of 
expression pervades his published opinions. Their scope 
and efficiency expanded as he himself developed under ex- 
perience, and his remarkable intellectual growth was the 
subject of frequent comment by the profession. Illustra- 
tions of his judicial ability are found in the many opinions 
written by him, which are scattered through the thirty vol- 
umes of reports beginning with 72nd Maryland. 

Chief Justice Boyd, of the Court of Appeals, on the oc- 
casion of the memorial services held in his honor, and in 
honor of the late Hon. Samuel D. Schmucker, at Annapolis, 
on April 5th, 191 1, said of him: 

"He had the facility of stating his views concisely and 
clearly. He had excellent judgment and was endowed with 
an unusual amount of that which is so essential to the 
making of a successful judge — common sense. As shown 
by the opinions delivered by him, Judge Fowler's great ob- 
ject was to do full justice to *all concerned, and in some 
of them there will be noticed an apparent struggle against 
technicalities which offered resistance to the accomplishment 
of that end. He was impartial, but was ever watchful of 
the rights of the weak when threatened by the attacks of 
the strong. He was an able, industrious and just judge, and 
as such he had the esteem of the Bench and Bar of this 
State." 
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Upon his retirement from the Bench, Judge Fowler re- 
sumed, with his accustomed zeal, energy and earnestness, 
the practice of his profession, forming a partnership with 
the Hon. George Whitelock, John B. Deming and W. 
Thomas Kemp, under the firm name of Whitelock & Fowler. 
As a lawyer he was distinguished for learning, ability, recti- 
tude and fidelity to his professional duties. 

Judge Fowler's social qualities were unusually attractive, 
his humor was unfailing, his imagination delightful, his 
optimism invincible and he seemed never to be striving in 
his own behalf, but in efforts to benefit others. He left a 
widow and one son surviving him. 

W. Browne Hammond. 

W. Browne Hammond, son of William Browne Ham- 
mond and Sophia Aldridge Hammond, died in Baltimore 
City, the city of his birth, on the 9th day of December, 1910. 
He was born August 2nd, 1877. He was, therefore, just 
thirty-three years old when he died. His parents were 
originally from Chester county, Pennsylvania. They moved 
to Baltimore in 1872. 

Mr. Hammond's early education was in the public schools, 
and he always took the deepest interest in the system of 
public education in Baltimore City. He graduated from the 
Johns Hoj^ins University in 1898 and from the University 
of Maryland Law School in June, 1900. On November 
nth, 1903, he was married to Allen Elinor Bennett, who 
with two sons survives him. 

While a young man in the profession, Mr. Hammond was 
well known among the members of the Bar and highly 
thought of. He practiced his profession on a high plane, 
and was very successful. He was a wise counselor, a strong 
advocate and a thoughtful student. Outside of his profes- 
sion he took a deep interest in religious and social work, 
and was secretary of the board of control of Summit Grove 
Camp Meeting Association. He was also actively identified 
with the life and activity of the Epworth League. For six 
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years he held the position of corresponding secretary of the 
East Baltimore District. At the time of his death he was 
superintendent of the Madison Square Methodist Episco- 
pal Sunday School, which positon he held for four years. 
Socially he was a delightful companion. His unfailing good 
humor, warm sympathy and magnetic personality made for 
him a host of friends. 

Hon. Charles F. Holland. 

Among the leading men of the Eastern Shore of Mary- 
land was Judge Charles Fisher Holland. He was a son of 
Elisha and Louisa A. Holland, and was born at Holland's 
Mills, near Milton, Del., April 3, 1841. He lived on the 
farm until 1861. He then answered the call of his country 
to arms in the Civil War. He enlisted in Company E of 
the First Delaware Regiment of Infantry. He entered as a 
private and rose to the rank of sergeant. He was wounded 
in the Battle of Antietam, when he was removed to the 
hospital at Washington, where he remained after his re- 
covery in charge of the hospital to the end of the war, 
when he came home. He then became a law student in the 
office of the late Judge Caleb R. Layton at Georgetown, Del. 
After being admitted to the Bar in Delaware, in 1868, he 
removed to Salisbury, practically starting his career as a 
lawyer with the then new county of Wicomico, with Salis- 
bury, then a small village, as the county seat and the place 
of his residence. He formed a co-partnership with the late 
George W. M. Cooper, who, while he was a partner, became 
also school examiner of Wicomico county. This partner- 
ship was dissolved by the death of Mr. Cooper. Later Judge 
Holland was connected with the old Eastern Shoreman. 
He also did editorial work on the Salisbury Advertiser. 
In 1871 he married Miss Arabella Welch, also a native of 
Delaware. His wife died in November, 1883, since which 
time he has lived a widower. He was appointed Judge of 
the First Judicial Circuit of Maryland on December 23, 
1884, by Governor McLane. He was nominated and elected 
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judge November 3, 1885. He was the first judge from 
Wicomico county. He served the term of fifteen years, 
and was again appointed judge on October 22, 1900, by 
Governor Smith, and was again nominated and elected on 
November 5, 1901. He served until his health was im- 
paired and was retired by an act of the Legislature in 
April of last year at his own suggestion and placed on the 
retired list April i of this year. 

Judge Holland was never a candidate for any political 
office except that of judge. He has always been popular 
and very strong with the people. As a citizen he stood high 
in the estimation of his fellow-men. As a judge he had the 
commendation of the Bar of this Circuit for ability and 
industry, and was regarded by the people as being just and 
impartial in his decisions. In fact, he was ks a judge pre- 
eminent for his fairness, impartiality and ability. Sitting 
alone as a judge, his decisions for the twenty-five years of 
his service were never reversed except in one incidence. 
As a man he was the peer of men, sturdy, upright and 
honest. He made a man of himself that was respected by 
all. Of kindly and jovial heart and cheerful disposition, 
he won friends wherever he went, and once won they al- 
ways remained with him. His death removed a man from 
our midst whose word was his bond, and whose advice was 
always sought on public questions and generally accepted 
as final. 

He was 'for many years a vestryman of the Episcopal 
Church, and was one of the most prominent laymen in the 
Diocese of Easton. He was a director of the Salisbury 
National Bank since its foundation, and was connected 
with many financial institutions in Salisbury, and in several 
other towns on the Peninsula. 

He had gone to Philadelphia in the latter part of April 
to visit his sister when he was suddenly taken ill and died 
on Sunday, April 30, 191 1. 
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Samuel Davies Schmucker. 

Samuel Davies Schmucker, was born at Gettysburg, Pa., 
on February 26th., 1844. He was descended from a long 
line of scholars, being the son of Rev. S. S. Schmucker, for 
more than forty years President of the Theological Semi- 
nary of the Lutheran Church at Gettysburg, founder of 
Pennsylvania College, and a man of renowned learning m 
his generation. 

He attended Pennsylvania College, from which he was 
graduated in 1863 and in 1865 was graduated from the Law 
School of the University of the City of New York. 

As the son of a clergyman with a large family, he faced 
life without financial assistance aside from what his own 
industry procured, and for one year taught school in Spring- 
field, 111., after which he came to Baltimore and began the 
practice of law in 1867. 

In 1876 he formed partnership with George Whitelock 
with whom under the firm name of Schmucker & White- 
lock, he practiced his profession until appointed by Gov- 
ernor Lowndes, in 1898, as Judge of the Court of Appeals 
of Maryland. This appointment held for only one year, 
but in the following year he was nominated by the Republi- 
can party for the same position and was elected without 
opposition by the Democrats, in response to a most unusual 
non-partisan demand by the members of the Bar and the 
press. 

He was a member of the New Charter Commission of 
Baltimore and the Court House Commission, President of 
the Baltimore Bar Association, President of the Baltimore 
Orphan Asylum and a Trustee of the Home for Aged Men 
and Women. The Henry Watson Children's Aid Society, the 
Society for the Protection of Children, the House of 
Reformation, Maryland Bible Society, Maryland Tract So- 
ciety and Maryland Sunday School Union. He was also a 
member of the committee which made the present "Nego- 
tiable Instruments" Law in Maryland. 
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He twice was honored with the distinguished degree of 
LL. D. — ^by Pennsylvania College and by St. Johns College. 

He was married in 1869 to Helen J. Bridges, daughter 
of the late John C. Bridges of Baltimore, but had no chil- 
dren. His death, which occurred in Baltimore on March 
3rd., 191 1, was due to complications consequent upon an 
operation for gall-stones. 

Samuel D. Schmucker was born to be a judge. He 
practiced his profession before being elevated to the Bench 
for more than thirty years, and during all that time his 
judicial aptitude was forcing itself, little by little, upon his 
clients and upon the Bench and Bar. 

The atmosphere of religious ideals came to him as an 
inheritance, as did his equable temperment and strong sense 
of right and duty. He had little imaginaton and lacked 
both the fervor of the orator and the bias of the partisan. 

He practiced successfully before the Courts; but his 
personality was too well balanced to win him special emi- 
nence as an advocate. He was, by nature, inclined to take 
the middle path between extremes. Moderation was his 
guiding principle. 

Mentally, he was cautious, shrewd and gifted with great 
practical sagacity. He had traveled much, both in this 
country and in Europe and the experience thereby gained 
had broadened and enriched his mind. 

Morally, he was probity personified. These mental and 
moral attributes showed themselves in his mien and bearing. 
He was not only wise but he looked wise. He was trans- 
parently honest and upright. Anyone would safely trust 
him at sight. 

These qualities soon brought him a clientele that made 
his professional life lucrative and successful in every way. 
He was sought by clients who wanted a safe, prudent, 
careful counsellor. When an estate was to be administered, 
a trustee or executor to be appointed, men naturally turned 
to Schmucker. They new he was learned, capable and 
trustworthy. We find among his clients the thrifty German 
and the methodical Quaker. He was always weighing, 
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balancing, judging. When a bank needed a director it 
would go to Schmucker. When a court house was to be 
erected or a city charter evolved, the community, by com- 
mon consent, thought that he was just the man to conserve 
the public interests. Thus he came in contact with large 
affairs, and gained a further uncommon experience. - Dur- 
ing all this time he was becoming more than usually expert 
in commercial and corporate law. 

That such a man should be judge must, in any reasonable 
community, depend solely upon his own personal choice. 
If he wished to round out his professional career upon the 
Bench, any community should be only too glad to avail 
itself of his services. 

Major William Eccleston Stewart. 

The late Major William Eccleston Stewart, of Easton, 
Md., eldest son of the late Hon. James A. Stewart, Asso- 
ciate Judge of the Court of Appeals of Maryland, and his 
wife, Rebecca Eccleston Stewart, was born in Cambridge, 
Md., February 28th, 1839, educated in his native town and 
at Dickinson College, studied law at the University of Vir- 
ginia, was admitted to the Bar in Cambridge in i860, and 
began the parctice of law immediately thereafter in Little 
Rock, Ark. 

At the beginning of hostilities in the Civil War Major 
Stewart abandoned his professional work, enlisting in the 
Confederate service as a private, and rose to the rank of 
Major in the Fifteenth Arkansas Regiment. Throughout 
his life his most sacred memory was his faithful service 
to the South in her hour of need. 

At the close of the war he returned to Maryland and be- 
gan to practice law in Baltimore. Entering the political 
arena, he was twice elected to the City Council and three 
times represented Baltimore in the Legislature. 

In 1876 he removed to Easton, Md., served for twelve 
years as State's Attorney for Talbot county, resided and 
practiced law in Easton until his death, December 2nd, 1910. 
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Major Stewart left a widow, Margaret Douglas, daugh- 
ter of William Douglas Wallach, of Washington, D. C, 
whom he married in 1872; one daughter, Mrs. H. Skipwith 
Gordon, of Easton, Md. ; two sons, Messrs. Douglas W. and 
James A. Stewart, Jr., and two grandsons, H. Skipwith, Jr., 
and Stewart Eccleston Gordon. 

As a jurist Major Stewart ranked second to none in the 
State, and his ability was in just proportion to his sense of 
professional honor and conscientiousness. A lifetime 
student of the political history of his State and county, no 
man was better equipped or more ready in council than 
Major Stewart, and his admitted knowledge of constitu- 
tional law and statesmanship made his reputation state wide. 

Pre-eminently was he a typical free-born American citi- 
zen ; wearing no man's livery, he carefully formed his own 
opinions and ably and unflinchingly stood by them. 

In the closing years of his life he had the honor of op- 
posing by word and pen the two abortive attempts to dis- 
franchise the negro, regarding them as equally unchristian 
and unconstitutional. 

A Jeffcrsonian Democrat of the purest brew, an ardent 
advocate of equal suffrage, a staunch Bryanite, a perennial 
friend of the desolate and oppressed, an earnest and active 
member of the church of his adoption — the Methodist Epis- 
copal Church — Major Stewart was ready when the summons 
came to answer the roll call above. 

Harrison Wilson Vickers. 

Harrison Wilson Vickers was born June 24th, 1845, ^tt 
Chestertown, Kent County, Md., and was the son of George, 
afterwards United States Senator, and Mary (Mansfield) 
Vickers. 

The subject of this sketch was educated at the Chester 
(Pa.) Military Academy and at Washington College. It 
was probably at the former school that he acquired that 
taste for military affairs that led to his joining the Kent 
Guards, which, as captain, he brought to a high state of 
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proficiency and made it an important part of the Maryland 
militia. 

After leaving school Mr. Vickers entered upon the study 
of law in the office under his father, with whom he sub- 
sequently began the practice of that profession. 

He was admitted to the Bar on April i8th, 1871, on 
motion of James Alfred Pearce, Esq., now the distinguished 
Chief Judge of the Second Circuit, and a member of the 
Court of Appeals, Judge Joseph A. Wickes presiding upon 
the Bench. 

In November, 1875, M^- Vickers was nominated and 
elected as State's Attorney for Kent county, and having 
been re-elected in 1879, served two full terms of four years 
each in that office. 

His administration as State's Attorney was characterized 
by ability and energy. He was of a kindly disposition, but 
at the same time firm, and faithful to the duty which he 
owed to the State. 

Having been thus early connected with the administration 
of criminal law it was but natural that he should excel in 
that branch of the law, and whether as counsel for the 
State, or afterwards, for the defense, he was highly success- 
ful, having been connected on one side or the other with 
many important criminal cases both in Kent and other 
neighboring counties. 

During the nearly thirty years succeeding his terms as 
State's Attorney and up to the last year or two, during the 
time of his illness, he was actively engaged in the general 
practice of the law, trying many cases involving and illus- 
trating its various principles. 

He was a close student of the doctrines of the law, both 
American and English, and never more interested than in 
tracing back to their possible origin in the common law, 
the theories and interpretations of law, as set out in the 
practice and decisions of today. 

He was a well-read lawyer, and gathered together prob- 
ably one of the largest and finest legal libraries in the State, 



Digitized by 



Google 



62 Maryland State Bar Association. [1911 

containing as it does many text books and a nearly complete 
set of Engiish Reports, in addition to those of Maryland. 

Mr. Vickers was, however, not only a busy lawyer, but 
found time as well to give to the duties of a citizen. 

He was for a number of years one of the board of visitors 
of Washington College, and a director of the Second 
National Bank of Chestertown, besides filling other offices 
in the community, rather useful than remunerative. 

It has been said of him — 

"He was a lawyer of wide experience and brought to the 
trial of every case in which he took part, the readiness of a 
trained mind, the fearlessness of a faithful advocate, and a 
fairness of conduct which seemed to be his by instinct." 

"In the discharge of duties which came to him as a pub- 
lic servant he was without fear, affection or partiality, and 
never saved himself or considered his personal interests, at 
the expense of the State." 

"As a friend, Mr. Vickers was kind and considerate. As 
a neighbor, he was ever ready and willing to help. As a 
citizen, though of definite and positive views and convic- 
tions, he was tolerant of those who differed from him." 

Mr. Vickers married, in 1873, Miss Jennie Y. B. Shem- 
well, of St. Mary's county, Md. His widow and six 
children survive him, the latter being Mrs. Dr. William K. 
Robinson, of Los Angeles, Cal. ; George Vickers, of New 
York; Harrison W. Vickers, of Chestertown; Mrs. Thomas 
I. Elliott, of Baltimore; Mrs. Clara V. Perkins and Miss 
Rose E. Vickers, both of Chestertown. 

Mr. Vickers was a most delightful companion and both 
pleased and instructed those who were given the oppor- 
tunity of association with him. 

As a neighbor he was kind and considerate, realizing in 
his treatment of his friends the best memories of Maryland 
hospitality. 

Both as a man and as a lawyer the memory of our de- 
parted friend and associate will long linger with those who 
had the opportunity of acquaintanceship with him. 
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William Sheppard Bryan : I move it be accepted and 
filed. The motion was duly seconded, and after vote 
was declared carried. 

The President: We will now hear the reports of 
special committees. 

REPORTS OF SPECIAL COMMITTEES. 

Oscar Leser: As Chairman of the Committee on 
Special and Local Laws, 1 have a brief statement to 
make. 

You may recall that in view of the appointment of a 
commission by the Governor of our State on the subject, 
it was the understanding that our committee would co- 
operate with that commission. The work has not reached 
that stage when a report can be made, and I therefore 
suggest that our committee be continued. 

Guy W. Steele: I move the report be accepted and 
the committee be continued. 

The motion was duly seconded and after vote was de- 
clared carried. 

The President : The next in order is the report of the 
Committee on Nominations. 

REPORT OF COMMITTEE ON NOMINATIONS. 

To the Members of the Maryland State Bar Association: 

Pursuant to a resolution of the Maryland State Bar 
Association, passed at the annual meeting for the year 1906, 
the Committee on Nominations, appointed at the annual 
meeting of said Association for the year 1910, respectfully 
reports that it has nominated the following members as 
officers of the Maryland State Bar Association for the year 
1911-1912, which names are to be voted upon at the next 
annual meeting of the Association. 

William Sheppard Bryan: The Committee has nomi- 
nated for President a young man from Kent county by 
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the name of James Alfred Pearce. He is a young 
gentleman of great modesty, and it is but proper I should 
state that it was only on account of my extreme per- 
suasiveness and my extreme tact, that I could get him to 
consent to run. If anything is done wrong in the next 
administration I shall partially be to blame, for it was 
I who persuaded him to accept the nomination. The 
Committee also reports the following names for the other 
officers of the Association : 

For President: 
James Alfred Pearce, of Chestertown. 

For Vice-Presidents: 
Circuit 

1 E. Stanley Toadvin, of Salisbury. 

2 J. Frank Harper, of Centreville. 

3 Thomas H. Robinson, of Bel Air. 

4 A. Hunter Boyd, of Cumberland. 

5 John Wirt Randall, of Annapolis. 

6 Milton G. Urner, of Frederick. 

7 Walter J. Mitchell, of La Plata. 

8 Bernard Carter, of Baltimore City. 
8 John Hinkley, of Baltimore City. 

For Secretary: 
James W. Chapman, Jr., of Baltimore City 

For Treasurer: 
R. Bennett Darnall, of Baltimore City. 

Executive Council: 

Benjamin A, Richmond, of Cumberland. 
George Weems Williams, of Baltimore City. 
J. Harry Covington, of Easton. 
Moses R. Walter, of Baltimore City. 

William Sheppard Bryan, 

Chairman. 
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The President : The Association will act on the names 
later, and we now simply receive the report. 

The Secretary: I desire to announce that the daily 
papers of Baltimore City will be found each day at the 
headquarters of the Association. 

After motion, duly seconded, and vote, the Associcttion 
adjourned until 8 o'clock P. M. 



EVENING SESSION. 

Pursuant to adjournment the Maryland State Bar As- 
sociation was called to order at eight o'clock P. M., June 
29th, 191 1, the President being in the chair. 

The President : The first pleasure, on the programme 
for this evening, is an address by Judge Henry Stock- 
bridge, of the Court of Appeals of Maryland, the subject 
being **Titus." I have the honor of introducing to you 
Judge Stockbridge, and he 'will introduce "Titus.'' 

Judge Henry Stockbridge : Mr. President, ladies and 
fellow members of the Maryland State Bar Association^ 
I have no apology to make for what I am about to say. 
It is only due to you, however, that a word of explana- 
tion should be given. Nothing has given me as much or 
as thorough enjoyment as when I received some time 
ago, over the signature of our genial secretary, a list of 
those who were to speak on the occasion of this gather- 
ing, supplemented by the statement that they were all 
eminently qualified to speak with authority and force 
upon the selected subjects. The reasons for my quiet 
enjoyment of that statement you will discover before I 
have finished. 

Some one has said that throughout this universe there 
is nothing but a succession of contrasts ; that it is because 
of the shadows which lie outside that we see and appre- 
ciate the lights which so fully illumine us here within. 
It is simply the old story that every circus has its clown. 
Everything must have its foil. • 
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When we look over the addresses of this meeting I am 
a little bit afraid that the members of the legal profes- 
sion are apt, particularly on such an occasion as this, to 
take themselves just a little too seriously. There was a 
time, not so far ago, when the great genius of the English 
bar existed in the close personal relationship which ex- 
isted between the bench and the members of the bar 
as they rode the circuit. In our modern hurried life we 
too often lose sight of that and, engrossed with difficult 
themes where the light of reason does not always clearly 
point the way, we are led often, in our moments of re- 
laxation, to feel that we must produce something pon- 
derous in fact and then to make the title correspond to 
the fact. 

It is stated upon the programme this evening that I am 
to give you an address. I do not like to be contentious, 
but I will assure you, ladies, in all candor, that is un-^ 
qualifiedly an act of Mr. Chapman's imagination. It is 
simply a little reminiscence. 

Today one of the reporters came to me and said he 
did not quite understand the title and wanted to know 
my theme. I, of course, obliged him with the informa- 
tion. Said he, "Well, what is the moral of it all?'' I 
said, "That is the beauty of it; it has no moral." 
"Well," said he, "what do I understand by that?" I 
said, "I do not know what you understand, but it has 
no moral." And to you ladies let me say in passing that 
it is also not immoral. 

"TITUS." 

By Judge Henry Stockbridge. 

On a warm, summer Saturday evening, thirty-six years ago, 
the subject of this sketch began a public career, and from 
that time on, with only the briefest of intermissions, he con- 
tinued to serve his State in one station or another, until 
claimed by death early in 191 1. His name is not em- 
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blazoned on the walls of any of our public buildings, no 
stately monument of chiseled stone or metal tablet of ar- 
tistic mold commemorates his virtues or his frailties. Yet 
he will long be remembered with varying emotions by many 
of those with whom he was brought in contact. Titus was 
his name by birth ; Titus, the trusty, and to be trusted, was 
the record which he left. 

As I said, on a warm, summer Saturday night in 1875, 
those who were tardy in their marketing in the Belair Mar- 
ket had a fleeting vision of a diminutive colored boy and a 
ham, apparently having a race with one another, and it 
was even money which would win, when there appeared 
upon the scene the majesty of the law in the shape of six 
feet one inch of uniformed police, rapidly closing the gap 
between the ham, the boy and the law. A ponderous hand 
was extended, Titus was in the toils, his public career had 
begun. 

This is not intended as a biography, so there will be no 
attempt made to follow this dark-skinned descendant of 
Ham through all the vicissitudes of an eventful life. Only 
a meagre statement of his service to the State of Mary- 
land will be given, with one or two anecdotes of occurrences 
which' endeared him to many, and will cause him to be grate- 
fully remembered when some of those who carved their 
names higher up on the walls of the Temple of Fame shall 
have been forgotten. 

It was at Cheltenham that Titus began a study of the 
penal institutions of our State, three times was he a guest 
of that ever genial host, John F. Weyler, once he observed, 
from the inside, the method of carrying on the House of 
Correction, but the modes in vogue there, or an excess of 
country air, proved too much for him, broke down his health, 
and from there he retired to Bayview, saddened, dispirited 
to such a degree that he pined and passed away. 

The jail of Baltimore City did most strongly appeal to 
him, and on more than fifty separate occasions he found 
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shelter, rest and congenial occupation within its turreted 
walls. 

The length of his sojourns varied from seven days to 
eighteen months, according to the whims of the various 
judges, or their un familiarity with the prisoner who stood 
before them. For Titus was not a bad man. In all his long 
public career but one charge of violence was ever laid at his 
door, and of this he was probably innocent, in the sense that 
it was legally justifiable. But as in the case of the ham, 
articles which someone else claimed an ownership in seemed 
to just naturally go after him, and stick to him, although 
the total estimated value of such chattels as seemed to want 
to claim him as owner during his entire public career was 
less than $100. But Titus was not idle, work rather at- 
tracted him, and his was not a miserly disposition. Though 
for a time engaged in the iron business, he was not envious 
of Mr. Carnegie, and his dreams were never disturbed as to 
the disposition he should make of his millions. His most 
successful venture in the iron business was when, after a 
visit to Mr. Weyler which he passed in the foundry, he re- 
ceived $282 in cash for extra work, and yet 48 hours later 
his last cent gone, he was begging a nickel for a drink. 

Just when or how Titus first came to be regarded as 
trusty is wrapped in mystery as deep as the identity of the 
man with the iron mask. It can be confidently stated that 
it was not long after he began to be a periodical inmate of 
the jail. For it was in the good old days before the ideals 
of the reformers had robbed the position of a keeper there 
of its pleasures. Then the halls formed a sort of club house, 
where, when the day's task had been performed and the 
charges began dropping off to sleep, the deputy wardens 
were wont to gather for a social game of draw. The only 
apprehension they had of a full evening of quiet enjoyment 
was the fear that unbidden to the table the warden might 
appear. Down at the end of the corridor was a barred 
window looking out upon the yard and the approach from 
the warden's dwelling. And here one evening Titus was 
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ensconced, and as he saw the portly form of the "Boss" 
emerge from his house, and t^ke the path leading to the main 
building, down the dim corridor he stole and uttered the 
word of warning, and by the time the warden entered, cards, 
chips and table had been safely stored away. But this was 
not quite adequate, for it was by no means certain as the 
nights grew chill that the "Boss" would move as leisurely 
on his way across the narrow space, and a fine fi^h line, 
the neutral tint of which rendered it invisible against the 
sombre wall, was arranged from the window to the gong, 
and by this means the danger signal could be more quickly 
given, and then by the time the warden would appear the 
virtuous slumbers of Titus would be heard resounding 
along the corridor. 

It is recorded in the annals of the jail that Titus was a 
model prisoner, that he was never during his numerous in- 
carcerations haled before the warden for the slightest in- 
fraction of prison rules or discipline. But why should he 
have been? His presence made the lot of his keepers far 
easier than when he was absent on a vacation. Those were 
the days when relief from duty was infrequent and hard to 
obtain. They were also the days when all the ashes and 
refuse were hauled from the jail to a distant dump. The 
ride was long and slow. While at Cheltenham Titus had 
become familiar with the management of horses, and being 
now known as "Trusty," to him was assigned the duty of 
driving the team to the dumping ground. Prison regula- 
tions imposed the duty, superfluous in this case, on a deputy 
of accompanying each load to see that the driver did not 
escape. Accordingly as the wagon passed the gate, seated 
on it were Titus and his guard, but no sooner had the corner 
been turned than the guard hurried away for a pleasant 
hour with his family or with some favorite companions, con- 
fident that on the return trip the faithful negro would look 
up his keeper, and not return until he could bear him back. 
And never once did Titus prove faithless to the confidence 
reposed in him. 
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Nor was this all. Titus was a stickler for the maintenance 
of proper order and discipline. While in the jail he re- 
garded himself as an official of the State, charged with the 
preservation of a due observance of the law by those who 
passed the portals. One evening as the shadows were fast 
closing in on a chill November day, when but two men were 
on duty to receive and welcome late arrivals, Titus spied 
approaching a vehicle filled with some half dozen oyster- 
men, in that degree of intoxication which makes men prone 
to confidence in their physical prowess, and looking for 
trouble. 

Scarcely had Titus* warning been given when the late 
comers entered and all his anticipations were realized. A 
struggle at once began, which soon demonstrated the truth 
of the mathematical proposition that two does not equal 
six. The very first onslaught resulted in the capture by the 
oystermen of the officers' tools, and the probability of sus- 
taining the majesty of the law hung quivering in the bal- 
ance. Titus* very soul revolted at such a possible outcome. 
The only weapon available to his hand was that much de- 
spised household receptacle, a cuspidor. But the time was 
not one in which to be over nice in the choice of weapons, 
and this humble vessel descended from his hands with such 
force upon the leader of the insurrectos that, crushed to 
earth, he preferred to think it over and take the full count 
before rising again. High tide had been reached, the crisis 
passed, the law was again supreme through the intervention 
of Titus, the trusty black. Today there walks the streets of 
Baltimore one man who as he recalls that evening is not 
afraid to say, "I owe my life to Titus." * 

But Titus is best known because of certain events which 
happened in the year 1892. A serious fire broke out within 
the precincts of the jail, and the department was summoned. 
When the first apparatus arrived volumes of heavy, stifling 
black smoke were pouring along the corridors. Instantly 
the intrepid captain of No. i Truck Company plunged in. 
Those behind him saw him totter and fall. An involuntary 
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gasp went up, and out from the throng a small coon figure 
elbowed his way. He, too, plunged into the smoke and was 
lost to view, but soon emerged dragging with him the form 
of Captain Dunn, and from the eager watchers went up a 
cheer. But at that moment Titus paid little heed to the 
applause of men. It had come to him that down the cor- 
ridor were more than a score of human beings, locked se- 
curely in cells. It was his life or theirs. That was enough 
for him to know. Into the smoke he plunged again. Sight 
was impossible, breathing nearly so, but he groped his way 
along, and in turn each cell door was unlocked, and guided 
by the indomitable spirit of the black, each inmate was en- 
abled to make his way out to a place of safety. 

Then occurred the crowning incident of the day. Ordered 
by the warden, Titus jumped upon the prison van to which 
the horses had been hitched, and as the gate swung back he 
passed through, this time unaccompanied by any guardian. 
On up the street he drove to a neighboring stable, there left 
the outfit, then back to the jail he hastened only to be re- 
pulsed by a blue-coated- myrmidon of the law when he es- 
sayed to gain re-admittance. His pleading, "But I belongs 
in dar," fell on deaf ears, and his persistence was met with 
a crack over the head from the policeman's stick which sent 
him reeling to the curb. One less punctilious would have 
come to the conclusion that he was not wanted among the 
select company within. Not so Titus. He then demon- 
strated that where there is a will, there's a way, for taking 
himself to the warden's dwelling, he was admitted to the 
desired goal or gaol by no less a person than the warden's 
daughter. Once more at home, and with a consciousness 
of duty well performed, he was truly in a position to enjoy 
for a season his otium cum dignitate. 

When engaged in the performance of civic obligations, 
Titus, nevertheless, found time for the pleasures and even 
the frivolities of life. His banjo and repertoire of songs 
were an important part in every Fourth of July and Christ- 
mas entertainment. But his accomplishments were varied. 
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and he was no mean artist with the mittens. In this line he 
showed a sagacity not always evident among some who 
would effect to look down on him, for he always chose his 
antagonist for such occasions, and was careful to select one 
whom he could unquestionably defeat. This same cunning 
stood him in good stead in other ways. He was not long 
in learning that a sure road to a breakfast of fried eggs 
with a bit of ham or bacon on the side, of a Sunday morning, 
was to be found by polishing up the footwear of the War- 
den's household, and other similar little attentions resulted 
in a couple more good breakfasts during the week from the 
same well-filled larder. Do I need to add that he was never 
heard to complain of the prison fare? 

It was in the days of the early spring of this year, be- 
fore the first venturesome bud of vegetation had shown 
itself, that this Hfe, so full of vicissitudes and usefulness, 
came to an end, in an institution provided for the destitute 
and afflicted of a great city. He passed out of life owning 
no more of earthly possessions than when he entered it, but 
his deeds had not been forgotten, and Captain, now become 
Judge Dunn, who had been borne back to life from out the 
suffocating smoke and fumes, showed his grateful remem- 
brance by saving the remains from interment among the un- 
claimed dead, and furnishing a Christian burial. 

Titus had his faults, but with all had many virtues, and 
to slightly paraphrase the words of John Hay, "Christ ain't 
a goin' to be too hard on one who risked his life for men." 

The President: Ladies and gentlemen: The dis- 
tinguished speaker who has just closed his most charm- 
ing address, atlhough he does not desire it should be 
called by that name, began his remarks by saying there 
was no moral to his story. I feel constrained, even at 
the risk of being for the moment misunderstood, to say 
that I cannot agree with him that there is no moral to 
his story, though I am very sure that he would not be apt 
to draw the same moral that I do. His story illustrates 
to my mind the fact that involuntary servitude does not 
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injure the character of certain races of humanity as much 
as in the olden times people used to think it did. 

I have now the pleasure, ladies and gentlemen, to an- 
nounce my good friend, Mr. Archibald H. Taylor, of 
the Baltimore bar. Speaking of morals, he will address 
you on the topic "Is Competition Compassed by Immor- 
ality, That Sort of Unrestricted Trade as is Intended to 
be Favored by Law?'' And the burden is upon him to 
explain. 

Archibald H. Taylor: Mr. President, ladies and gen- 
tlemen, and fellow members of the Maryland State Bar 
Association: I ought to state that I am hardly re- 
sponsible for this title. The Secretary of our Associa- 
tion said he had to have a paper, that the title or the mat- 
ter of it was immaterial, and you will see, in my case, un- 
like that of Judge Stockbridge, it is not a question of 
morals, but a charge of immorality delicately intimated. 

IS COMPETITION COMPASSED BY IMMORALITY, 

THAT SORT OF UNRESTRICTED TRADE 

THAT IS FAVORED OF THE LAW? 

By Archibald H. Taylor. 

Dr. Miles Medical Company vs. Johns D. Parks & Sons 
Co. U. S. Supreme Court. Decided April 3D, 191 1. 

Criticism of a court of highest resort is confessedly a task 
for a subtle and skilful hand. There is a general under- 
Standing on this subject that editors, contributing editors, 
ex-candidates for the Presidency, ex-Presidents and ex- 
colonels of cavalry may here rush in unconcernedly, where 
learned lawyers, members of the bar of the court in ques- 
tion, must tread softly, not carrying a big stick. Therefore, 
deeming myself a very reverential and humble-minded mem- 
ber of our profession, in writing on such a subject I confine 
myself carefully to that literary form that is called "an 
appreciation.'' Moreover, I want to premise, that I am not 
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a pessimist about courts and their functions and uses in the 
economy of this world. Even if a case may be decided 
wrongly, here and there, by one of the many courts of our 
country, it is better for the country that it should be so 
decided, than that the issue should be fought out in the 
streets. I do, however, consider it a misfortune, if it is a 
consequence of the decision, that the issue must be fought 
out in the streets. Moreover, it is conceivable, that fighting 
vi et artnis is not the only sort of warfare that is disadvan- 
tageous, demoralizing, wasteful and destructive to society. 
In a judicial sense, war with a foreign country is about the 
only war that is recognized as such, and, in fact, courts are 
rather technical on this subject, and a great many people 
may be killed, and ships destroyed on the part of each com- 
batant country before a state of war between the nations is 
judicially decided to exist. Intestinal riots, tumults, mas- 
sacres and incendiarism may prevail long, and to a great 
extent in a country, and judicially, they are regarded as 
having no more relation to war than those unavoidable dif- 
ferences which sometimes, though rarely, occur between 
husband and wife. 

I desire this evening to direct your attention to the 
fact that there are other wars, besides those judicially 
recognized as such, which may bring to a community, or a 
country, all the evils of the well-defined legal status of war. 
Commercial war may destroy values, which is another word 
for property, to a greater extent even, than so-called war, 
may destroy property. Commercial war deteriorates public 
morals, just as the only war acknowledged as such by the 
courts, has ever done, in the history of the world. Commer- 
cial war may stunt the growth of a generation — its moral, 
intellectual and material growth. Commercial war has fre- 
quently caused foreign wars, probably the larger proportion 
of them, and again and again has caused domestic wars. 
One-third of the State of Kentucky has for years been sub- 
ject to the incursions, excursions and circumcursions of 
bands of night riders, who have shot and whipped white 
men (Anglo-Saxons, they call them in Kentucky) for the 
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atrocious crime of raising tobacco, which these night riders 
claimed gave aid and comfort to their enemy in the com- 
mercial war, which they were carrying on. In fact, so com- 
plete was the domination of that country by these night 
riders, that the only man that ever dared to resist the whip- 
ping of his person or the burning of his buildings and other 
property by these troops, was a woman, who chased one hun- 
dred of them off her premises with the reckless use of a 
shotgim. When the power of the law, i. e., of the courts, 
was at last invoked against these warriors, it was widely 
published in the newspapers, that a justice of the highest 
court of that State, publicly declared, that no one could 
coerce Anglo-Saxons by force. So that not only in this 
commercial war, just as in other wars allowed to be such 
by the courts, has the axiom been verified, inter artna leges 
silent, but in the case of this judge, law-loving and worship- 
ping people, rather wish that the judge referred to, had liter- 
ally applied it to himself. 

You may, therefore, easily catch the point in my title, 
that there is an ideal of the times, which seems to have 
found some favor even in courts, that unrestricted com- 
petition in all subjects and departments of trade must be 
maintained, at any sacrifice to all interests in the com- 
munity, moral and material. Cutting prices and com- 
petition are desirable, but perhaps not without bounds. 
When it comes to cut-throat and cut-price competition, 
when the articles of barter and trade which are used to 
be thrown on the market at any old price, in order to 
defeat a rival in trade, have to be procured for the pur- 
pose, by actually eloining or purloining them from the 
rival or his agents, the question arises whether such com- 
petition is a subject for the protection and eulogy of 
the courts. It is, I repeat, a mere apologetic suggestion 
of mine, that when you come to consider the circum- 
stances of the case of the Dr. Miles Medical Company, in 
the light of the two opposite opinions in that case, you 
may not consider it to be a case in point, illustrative of 
the difference between competition, reasonable, peace- 
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able and moral, and so beloved of the courts, and the 
competition, which is in itself war, and possesses every 
one of the destructive and demoralizing characteristics 
of that mortal international controversy, which should 
never be permitted, except as the very last argument be- 
tween sovereign nations (ultima ratio re gum). Consider 
therefore, I pray you, the case of Miles. Let him speak 
for himself. 

He states in his bill, that he is incorporated as the "Doctor 
Miles Medical Company," and that the said defendant was 
likewise incorporated. He states, that prior to his incorpora- 
tion, but subsequent to his incarnation, I believe, he had 
made much investigation and research, and had obtained per- 
haps less than a score of degrees from many dis- 
tinguished medical institutions of learning and dis- 
covered and invented new, useful and valuable medicines 
and remedies and sure-cures for many human maladies, 
the secret of which, and all rights to compound which, 
he kept carefully to himself. He manufactured these 
medicines, as he called them, behind closed doors, he 
packed them in his own bottles and boxes surreptitiously, 
so to speak ; he had his own labels and trademarks care- 
fully registered, conforming not only to the law for such 
registration, but to the Food and Drug Act of June 30, 
1906, and he guaranteed them under that act. He had 
a set of serial numbers which he placed upon these 
labels, and a sort of card catalog with corresponding 
numbers, upon his packages and bottles, which enabled 
him to identify and trace his property, viz : his medicines, 
into whosever hands they might come. He stated, that 
his medicines were valuable in themselves, that the 
reputation they had gained, was valuable in itself, and 
that both were his property in the hands of himself, and 
prior to the decision in the case, he might have said, in 
the hands of his agents, until he chose to dispose of them 
at his own price, and upon his own terms. Without 
quoting Shakespeare literally, he said in effect, that the 
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reputation belonging to his medicines, and, therefore, to 
himself, was so great that anyone appropriating this 
reputation without his leave, inflicted an injury by the side 
of which, stealing the contents of his already good-sized 
purse was mere trash. Then he stated with particularity, 
that besides all this property he had, he had a system, 
and the end and object of the system, was to supply a 
sick and suffering world with these valuable and never- 
failing medicines, most conveniently, directly and 
quickly, with merely fair profit to himself, and at the 
least cost to the consumers however afflicted. Certainly 
he was careful to say at "reasonable cost," in no way ex- 
tortionate, hardly proportionate, even to their great in- 
trinsic value. And this was the system. He had four 
hundred distributing agents, druggists and wholesale 
jobbers, and with these he placed what might be called 
the large distributing reservoirs of supplies of his medi- 
cines, requiring, however, every single one of them, to 
execute a contract setting out the terms upon which 
these medicines were received and deposited, which was 
in one form, and entitled "Consignment Contract — 
Wholesale," which was of course an exhibit filed with 
the bill. The terms of this contract, and of the "Retail 
Agency Contract," another exhibit, are copied in the 
statement of the case made by Mr. Justice Hughes, who 
delivered the decision. It may not be improper to say, 
that the distinguished Justice, like myself, desires to have 
Dr. Miles speak for himself, and he takes a little "fall" 
out of him before he is done with him, because some of 
his allegations in his Bill seem inartificial or inconsistent, 
when the whole scheme of the bill is taken into account. 
Justice Hughes points out, that Miles sometimes slips a 
cog, by speaking of "sales" to consignees, when the ex- 
hibit itself describes them, . as consignees or agents for 
selling. But he acknowledges, that it is only fair to give 
Miles the benefit of some rules of pleading, and that it 
is the exhibit itself, by which the parties are bound, not 



Digitized by 



Google 



yS Maryland State Bar Association. [191 1 

the misdescription of an exhibit in the pleadings. So T 
will simply mention, with regard to this exhibit, that by 
its terms, Miles, the proprietor, appoints the wholesale 
jobber, the consignee, one of his wholesale distributing 
agents, to receive "the proprietor's goods for sale upon the 
terms of the contract," premising always, that the title to the 
goods consigned and the property therein, "shall be 
and remain in the proprietor's name absolutely, until 
sold, in accordance with the provisions hereof." Not only 
is it apparent, that the terms of this contract carefully 
keep the wholesale distributing agent in the position of 
an agent, holding his principal's goods until disposed of 
upon the principal's own terms, but Judge Lurton, who 
delivered the opinion in the Circuit Court of Appeals, be- 
low, complimented the counsel upon the fruit of his 
acknowledged skill, in so drawing the contract in Dr. 
Miles' case, as to get away from the danger of having it 
viewed as a contract of sale of these goods, as in Hart- 
mand's case, and not one of bailment and agency. He 
intimated rather plainly, but, of course, altogether pleas- 
antly, that whatever such a clever draughtsman might 
do, he could not get away from the court's penetrating 
views of the contract. He said "that whatever the tech- 
nical relations of the parties under such an agreement, 
and whatever the belief each party to the contract may 
have had as to his relation to the other, the court would 
view it as an effort to disguise the wholesale dealers in 
the mask of agency." Therefore, in pondering over the 
apparent novelties in this case (I say, of course, merely 
apparent, because we know that whatever is law, has al- 
ways been law from the beginning), the query comes. 
How can the court convert a contract that under its 
terms is merely one of bailment and agency, and conceded to 
be bona fide, and is understood by the parties thereto, as one 
of bailment and agency, into something quite the opposite? 
Recollect that one extraordinary thing about Dr. Miles' 
extraordinary allegations, is, that they are all true in this 
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case, so far as they are sufficiently and intelligibly al- 
leged, for the case was heard and decided upon demurrer. 
Of course, it is easily understood, that if there were other 
illuminating evidence in the case, the court might gain 
knowledge satisfactory to itself, by which a contract in 
terms one thing, might be seen through, and decided to be a 
mere "mask or disguise," and the parties, although protest- 
ing their good faith, might be discovered to be masquerad- 
ing and fraudulently pretending the opposite of the true re- 
lations between them. But where there is no other evi- 
dence than the terms of the contract so carefully drawn, 
and conceded by the court to be understood according to 
its apparent terms between the parties thereto, to have 
the court perceive the exhibit to be different from or 
the reverse of itself, to read this magic metamorphosis 
between its lines, seems to extend judicial knowledge 
into the realm of supernatural or divine knowledge. We 
will note this apparent overstepping of human limita- 
tions later. 

Now the wholesale distributing agent under the terms of 
the contract, could only sell or transfer the goods consigned 
to him, to the retail agent bearing in his hand the license, 
which acknowledged him as such. The prices at which he 
was authorized to charge them to the elect retailer, seemed 
to support Dr. Miles' allegations of reasonableness, and the 
court expresses no intuition to the contrary.' Medicines, of 
which the retail price is a dollar, are charged to these retail 
agents at $8 per dozen, the retail price being only one-third 
greater than the wholesale price, and all who have used 
Miles' medicines, according to the confessed allegations of 
this bill, will say they are cheap^ Of course, the term 
"sale," is a term often used for the purpose of stating ac- 
counts between principal and agent, and the retail agent 
under his contract made with the proprietor. Dr. Miles, still 
retained certain relations of agency, and the goods had not 
yet gotten to the suffering consumer's hands, much less 
stomach, where to land them, of course, was Dr. Miles' real 
mission in life. The wholesale agent became liable to his 
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principal, that the retail agent would pay tiie price, and he 
got a commission on the price, at which the goods were 
transferred or "sold," in the special sense of that word in- 
tended in the contract, and an additional commission, if he 
advanced this price before he received it. He was always 
bound under his contract to make statement and disclosure 
upon demand, what stock of the proprietor's goods he had 
on hand, and to account for the price of all those he had 
distributed to the retail agents. Further, the consignee was 
obliged to identify the packages that were still in his pos- 
session or those he had "sold," by the numbers upon them, 
which were kept registered upon the tell-tale card-catalog 
preserved by the proprietor. If he did not keep strictly to 
the terms of his contract, it could be cancelled, the agency 
revoked, and, like any other defaulting agent, he had to ac- 
count for all the goods that he had, and the money for the 
goods he had not, which circumstance the court seems to 
refer to, as making him out something else than an agent 
or consignee, instead of confirming him in this character, 
but by what judicial magic the court does not explain. 
There were 25,000 of these retail agents in the service of 
Dr. Miles and of the cause of humanity. None were ap- 
pointed, except by the terms of the contract signed between 
Dr. Miles and the retail agent, and they were merely per- 
mitted to receive medicines from the wholesale distributing 
agent, at the identical prices limited in both contracts, and 
to be charged with this price or the goods when they received 
them. They expressly bound themselves "in no case to sell 
or furnish the said proprietary medicine to any person, firm 
or corporation whatsoever, at less than the full retail price 
as printed on the package, without reduction for quantity," 
and said retail agent "further agrees not to sell said pro- 
prietary medicines at any price to wholesale or retail deal- 
ers, not accredited agents of the Dr. Miles' Medical Com- 
pany." The intention and effect of these contracts was, 
therefore, as we have seen, to allow Dr. Miles' medicines 
(on the theory, that even if little things, they were his own) 
to be sold on his account, by none but those persons, whom 
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he had appointed his agents, wholesale or retail, respectively, 
and that the price for theni, should be duly accounted for 
by the respective agents, mediately or immediately, to Dr. 
Miles, and that the price should be one and the same price, 
when the property finally passed out of Dr. Miles' or his 
agents' hands, into the stomachs of the consumers or the 
hands of the general public. 

It should be said for Dr. Miles, what he says in his bill, 
that all druggists, wholesale or retail, and all dealers in 
proprietary medicines and cures, are given full opportunity 
without discrimination or distinction, to sign his contracts, 
and to be supplied with his remedies and cures without dis- 
crimination and distinction. And he added, his "system," 
the method, the design and terms of his contract, were well 
known to the defendant, and that the system had been gen- 
erally adopted and recognized by most of the jobbers and 
wholesale druggists, and the majority of the retail drug- 
gists of the land, who had executed these contracts with him, 
to their mutual benefit and that of the owner, and to the 
great salvation of the health of the people of this country. 
Besides this general knowledge by the defendant, of Miles 
and his system, and that the possession of Miles' medicines 
by jobbers and retail dealers, was under the terms of the 
aforementioned consignment and agency contracts, he 
averred a very particular knowledge on this subject on the 
part of the defendant, and he charged that "in combination 
and conspiracy with a number of wholesale and retail deal- 
ers" who had not entered into the wholesale and retail con- 
tract required by Miles' system and methods, "the defendant 
from time to time unlawfully and fraudulently obtained 
and procuned his medicines and cures from his. Dr. Miles' 
wholesale and retail agents," holding his medicines only 
under the terms of their solemn contracts with him, "and 
directly and indirectly, by means of false and fraudulent 
representations and by surreptitious and dishonest methods 
and by persuading and inducing said orator's wholesale and 
retail agents to violate and break their contracts, in viola- 
tion of the terms and conditions thereof." He charged 
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further, that it was the purpose and practice of the defend- 
ant in so doing, "to sell and market at cut rates and at 
prices less than the retail rates fixed by your orator, and 
to thus attract and secure patronage for other merchandise, 
and not for the purpose of making and receiving a direct 
money profit from the sale of your said orator's proprietary 
remedies." In a word, that after getting possession of the 
orator's property from the orator's agents fraudulently, the 
defendant threw it in as a gift for something else, for which 
it was plain, an undue price must be charged, such a cus- 
tom as every man knows in practice, and the court, which 
is without limitations upon its judicial knowledge, might 
know judicially, makes gift concerns or trading stamp con- 
cerns, or what Miles, in his denuded condition might call 
piratical concerns, so increase and multiply, that in the end, 
without some system like Miles', all trade would come to 
consist of such a number of such concerns preying upon 
each other. This historical and logical consequence, how- 
ever, is the writer's comment, though it might not unfairly 
be said to be included in Miles' truthful (for the purposes 
of this case) and even disagreeable, charges against the de- 
fendant. He clinched his allegations of the vile proceeding 
of the defendant, with the charge, that Miles' proprietary 
medicines are obtained and the violation of said contracts 
accomplished, "by collusion, promises, payment of con- 
siderations and untrue statements by said defendant to said 
wholesale and retail agents of your orators." He then went 
on to say, that in collusion with your orator's unfaithful 
agents, thus corrupted, for the purpose of concealing the 
source of supply of said defendant, "he obliterated and 
scratched off, the said serial numbers and prices and muti- 
lated and rendered the label, list of ailments and directions 
thereof, illegible," and it might be added, surely and un- 
avoidably, not without danger to the stomachs of the public, 
who might thus use a sure cure for one disease, for a 
disease, for which it was rather an aggravation. 

I merely note in passing, that the court nowhere under- 
takes to explain, why consideration for the public welfare, 
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which required, according to the court's decision, that no 
restrictions should be placed upon the opportunities of the 
trading public to acquire Miles' all-saving remedies, did not 
also require, that the defendant should be restrained from 
this careless and indiscriminate method of distributing 
Miles' medicines to the stomachs of the public, even though 
they were thrown in for next to nothing. 

We will see later, that the court decided the whole ques- 
tion as resting upon the injury or disadvantage resulting 
from the restriction of trade conseqtient upon the adoption 
of Dr. Miles' "system" with respect to that portion of the 
public simply consisting of "dealers, who, like the defend- 
ant, refused to sign a contract with Miles, preferring to deal 
in Miles' medicine without consulting Miles' wishes and 
rights in the premises, or even his natural feelings at wit- 
nessing his valuable medicines given away to customers for 
nothing, or next to nothing, in a mutilated, disheveled and 
even dangerous condition. It refused to consider the bene- 
fit to the public, which was the purpose and consequence of 
Miles' system, in getting Miles' medicines actually into the 
system of all members of the great body politic called "the 
public," at a reasonable price, and in a truly harmless or 
even possibly beneficial manner or method. In a word, as 
you will see, the court decided that the welfare of this rela- 
tively small proportion of the trading community, with the 
habits and characteristics of trade charged against this de- 
fendant, constituting what might be considerately called 
"freebooters" rather than "freetraders," were the only por- 
tion of the public to be considered in connection with the 
dispensing of Miles' medicines. It considered Miles' medi- 
cines with respect to the peculiar uses and appetencies of 
"freebooters," like the defendant, and not at all from the 
aspect of medicines, or as a subject of trade, in which the 
consumers of medicines are interested. I have to anticipate 
the opinion of the court, because I am not certain whether 
the limits of time you impose upon me will enable me to 
do it justice in any complete analysis of its conclusions and 
results. Even those of you who may not have read the de- 
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cision, must have foreseen the end of Miles from my ill- 
concealed sympathy with him, so I will certainly not at- 
tempt to keep you in doubt one minute about his fate. 

I have hardly repeated the half Miles said about the de- 
fendant's methods in dealing with his property, but in effect 
he charged not only the corruption of his agents and the 
fraud practiced upon him in getting away his property from 
him, but the concealment of this fraud, which, as we know 
in law, is another fraud. Our Court of Appeals has said 
that as, ars est celare artem, so fraus est celare fraudem, 
and he described the defendant as a very acd>mplished 
artist in these premises. He stated, that thereby he was 
injured in his property rights, in his reputation, for his rep- 
utation of his medicines was his own, and all this "consti- 
tuted a continuous and injurious trespass upon and invasion 
of your orator's trade and property rights which would 
inflict irreparable damage and injury," etc., etc., and he 
asked for damages and an injunction against further con- 
tinuance of such injury. As I have said, notwithstanding 
all these somewhat degrading charges, the defendant tra- 
versed not a single allegation, but demurred generally and 
particularly, thereby admitting all. 

The decision of the court was delivered by Mr. Justice 
Hughes. According to the custom of the Reports, it is 
mentioned "that Mr. Justice Lurton took no part in the con- 
sideration and decision of the case," tiut his opinion in the 
Circuit Court of Appeals in this case, and in Hartman's case, 
are referred to and adopted, and should be read for a clear 
understanding of the grounds upon which the decision is 
rendered. I cannot help saying, with due respect and all sin- 
cerity, that the opinions of both Justices will show that a 
great gain has been made by the Supreme Court by the 
membership of these two Justices, who deliver opinions evi- 
dencing the highest type of legal scholarship and judicial 
ability, and also of literary style, well illustrating that it is 
not beneath the dignity of that high tribunal to take care 
for the garb, in which its opinions are clothed. As I said 
before, it would be unbecoming in an humble member of 
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the bar to assume to criticise their opinions, but it is his duty 
to his clients, his profession and himself to endeavor to 
analyze and appreciate their results, and by that I mean 
their probable consequences in influencing the course of 
trade, which is the subject of the decision. Time will be 
lacking me here, to do, this with any approach to complete- 
ness, but I will sum up my reflections on the case briefly. 

The court recognized and approved "the established doc- 
trine, that an actionable wrong is committed by one who ma- 
liciously interferes with a contract between two parties, 
and induces one of them to break that contract, to the injury 
of the other, and that in the absence of an adequate remedy 
at law, equitable relief will be granted." 

We need go no further into this question, and the court 
goes no further, merely citing with approval the case of 
Angle vs. Chicago, etc., R. R. Co. 151 U. S. i, and other 
cases, showing by these illustrations, how it seemed to 
appreciate the situation, that Dr. Miles claimed a remedy 
well within the remedial lines laid down in those cases. 
The doctrine, of course, is familiar to us in its most 
ancient form, in relation to the fraudulent or malicious 
tampering with one's servants by another, and inducing 
them to break their contracts of service to the detriment 
of the plaintiff. Of course, if Dr. Miles* consignees and 
retail agents were in any sense properly his agents, the 
doctrine of injury and remedy presented here is an il- 
lustration of quite ancient law. 

We are obliged to note at the outset an interlude in 
the opinion of the court, which either amounts to nothing 
at all, or logically must end the case before it is begun, 
to use the Irish language. This is the finding, ignored by 
the court as soon as uttered, that with all the elaborate 
charge of obtaining the plaintiff's goods, by fraudulently 
corrupting wholesale and retail agents of the plaintiff, it 
yet remained possible for the court to conceive, and it 
was disposed to conceive, that the defendant got these 
goods innocently, without fraud and corruption, and 
"that the case presented by the bill could not properly 
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be regarded as one inducing breach of a trust by an 
agent." But I have read you from the bill, the explicit 
charge was that "the defendant fraudulently obtained and 
procured your orator's proprietary medicine from your 
orator's wholesale and retail agents, Avho have executed 
with your orator contracts, respectively, of the tenor and 
effect aforesaid, both directly and indirectly by means of 
false and fraudulent representations, and by persuading 
and inducing your orator's said wholesale and retail 
agents, under contract with your orator as aforesaid, to 
violate and break said contracts." If this plaintiff were 
permitted to get the ordinary benefit of the admission 
made by a demurrer, it would seem rather contrary to 
the rules of pleading to discharge the defendant of this 
charge, that he got the goods of the plaintiff of certain 
persons in a certain way, by saying it is possible to 
imagine he got them in some other way. This other 
hypothetical way is, that the wholesale agent to whom 
the goods were consigned, might have transferred them 
to another wholesale agent, from whom the defendant 
might have received them, or "bought them," as the court 
said. I quote from the consignment contract as follows : 
"That the consignee agrees to confine the sale of all 
goods and products of said proprietor strictly to, and sell 
only to the designated retail agents of said proprietor, 
being those who signed contracts with the proprietor." 
In fixing the prices at which they were to be sold, this 
same contract does say, "it is agreed, that the goods of 
said proprietor shall be sold by said consignee only to the 
said retail or wholesale agents of said proprietor, as 
per list furnished at not less than the following prices." 
So conceding that this contract contemplates that whole- 
sale agents might transfer or interchange their goods one 
to another, as well as "sell" to retail agents, it would re- 
sult, that all of these agents, having signed the appro- 
priate contracts with the proprietor agreeing that the 
title to the goods should remain in the proprietor, neither 
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the goods nor the imagination gets any further, by this 
supposition of the court. In fact, Justice Hughes in due 
course reaches this result, for, in this veiy connection he 
goes on to speak as follows: "The allegations of the 
bill and the plain purpose of the system of contracts, do 
not permit the conclusion, that it was intended that the 
wholesale dealers purchasing the goods in this way (i. e., 
from other wholesale dealers) should be free to sell to 
any one, at any price. Evidently it was not contemplated 
that the restrictions of the system should be escaped in 
such a simple manner." And of course if the bill did not 
present a case "as one for inducing breach of trust by an 
agent," that being its sole charge, the whole case was 
at an end, every other word in the case became obiter, 
and there was no occasion to consider the question, as to 
whether the contracts upon which the plaintiff relied 
were valid or not. The case certainly, as discussed and 
decided by the court, is the charge and the admission of 
the charge, that the defendant did fraudulently induce 
the breaking of the contracts by the agents, but that the 
contracts, when we come to consider them, are invalid, 
because they involve a restriction of trade. You have 
noticed, that a curious thing about this plaintiff is, that 
the court is always telling him, that he has not stated 
the case he intended to state, which would be a good 
case, and at the same time is telling him, that if he had 
stated such a case, it is bad anyhow. He seems to be a 
victim of the Presbyterian doctrine regarding a man pre- 
destined to damnation. You are all familiar with it. 
Whatever such a man may do or refrain from doing, he 
will be damned if he do, and he will be damned if he 
don't. 

Therefore, we take up only the case, which is really 
decided by the Court, and that is, that the defendant is 
charged with doing a guilty thing, but that the plaintiff 
is also guilty of at least equal misconduct, and hence has 
no case, and I am using the language of the court when 
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I quote, "The principal question is as to the validity of 
the agreements." I quote further, "It is insisted that 
the restrictions (involved in these agreements) are not 
invalid either at common law, or under the Act of Con- 
gress of July 2nd, 1890, chapter 647, upon the following 
grounds : 

(i) Because they relate to proprietary medicines manu- 
factured under a secret process, and (2) that apart from 
this, a manufacturer is entitled to control the prices on all 
sales of his own products/ " A large part of the court's 
agreement, and in fact, of Justice Lurton's argument below, 
is taken up in reaching the conclusion, that proprietors of 
patent rights or copyrights are the only proprietors that are 
exceptions to the rule regarding trade restrictions, at com- 
mon law or under the Sherman Act, and that copyrights 
are more limited exceptions than patent rights. But I can- 
not help referring to Judge Lurton's opinion as illustrating 
by him, what a faculty the plaintiff here has, of being wrong. 
The complainant, in his petition for a writ of certiorari,' cites 
a large number of Federal cases mostly in the Federal Cir- 
cuit Courts and Courts of Appeal, and alleges "that the 
current of authority both State and Federal, until the de- 
cision of the Court of Appeals of the Sixth Circuit (Hart- 
man's case decided by Judge Lurton, and before referred 
to), has been uniform, in sustaining and enforcing such con- 
tracts and systems." Judge Lurton, almost concedes this 
and says: "On this subject there are decisions by most re- 
spectable courts, which hold that articles such as proprietary 
medicines are outside of all rules and statutes, which forbid 
contracts in restraint of trade, because they are made under 
a secret formula. Some, if not most of these decisions, 
have been made in cases in which the Dr. Miles' Medical 
Company has been a party." I cannot help concluding 
about Miles, therefore, in connection with the previous 
references to him by the court, that he not only does not 
state a right case, but he cannot state a right case, and that 
he goes so far in this habit, as to prevent many courts from 
stating a right case. Falstaff, we read in Shakespeare, "was 
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not only witty in himself, but the cause of wit in others." 
Miles is wrcxig in the same way. 

But we are not concerned with the rights of Miles, as the 
proprietor of a secret formula. We ask for him merely the 
rights of a man, and a manufacturer in which we may all 
have occasion to share. And there was this question left, 
as to whether all proprietors, who possess property which 
is the product not merely of their own manufacture, in any 
strict and technical sense, but of their own industry and 
skill, whether engaged in the pursuit of agriculture, fishing, 
mining or other lawful pursuits, have not the right, owner- 
ship and control of their own property, in their own and 
their agents' hands, even up to the point of effectively regu- 
lating the methods, terms and prices to be obtained by them 
for selling the same, free from the impeachment, that they 
violate the principles of the common law with respect to 
unlawful restrictions of trade, or the terms of the Sher- 
man Act or Anti-trust Law, as it is popularly known. That 
question purports to be decided in Dr. Miles' case, and I 
use Justice Hughes' own words in stating the question. 

"Second. We come, then, to the second question, whether 
the complainant, irrespective of the secrecy of his process, 
is entitled to maintain the restrictions (of his contract) by 
virtue of the fact, that they relate to products of his own 
manufacture." He continues: 

"The basis of the argument appears to be, that as a manu- 
facturer can make, or sell, or not, as he chooses, he may af- 
fix conditions as to the use of the articles, or as to the prices 
at which purchasers may dispose of it." * * * "But, 
because a manufacturer is not bound to make or sell, it does 
not follow, in case of sales actually made, he may impose 
on purchasers every sort of restriction. Thus a general 
restraint upon alienation is ordinarily invalid." 

And he quotes Lord Coke to the effect "that if a man sell 
his whole interest or property in a horse or other chattel, 
real or personal, upon condition, that the donee or vendee 
shall not alien the same, the same is void, because the whole 
interest and property is out of him," etc., etc. 
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The quotation from Lord Coke is a partial one, and there 
is a certain difference with regard to restrictions on aliena- 
tion of lands or of chattels, which arise out of the nature 
of. things, and restrictions may be lawful, because practical, 
in one case, and not in another. Thus, while we are all 
familiar with the rule, that one may not give the fee to real 
property and attach the condition that it shall not be alien- 
ated, yet it is perfectly possible and lawful, to avoid the 
whole practical effect of this rule, and give real property 
with every incident of ownership as to possession, occupa- 
tion, user and enjoyment of the fruits of it, accompanied 
with the power to transmit it by will, and yet prevent its 
alienation by the donee, or its subjection to his debts. We 
call those methods sometimes, equitable trusts, conditional 
limitations, or covenants that run with the land, one thing 
or another. But the restriction is accomplished, and law- 
fully, without violating restrictions upon trade. But cove- 
nants that run with land cannot practically be made to run 
with a horse, for instance, if the horse can run at all. Yet 
it is certainly as much against public policy to restrict trade 
in land, as in horses. It is merely less feasible in the case of 
the horse. Whether the restraint upon trade and commerce 
denounced by the Federal anti-trust law, is applicable to 
trade and commerce in landed property might be doubtful, 
but it would depend probably upon the question whether 
landed property can be the subject of interstate trade and 
commerce. But we have no disposition to question the reason- 
ing by which the learned Justice, speaking for the court, 
in this case, has reached the answer to the second question, 
but merely the application of the decision to the unfortunate 
Dr. Miles' case and to his contract, and to all contracts to 
the intent of Dr. Miles' contracts, inasmuch as the learned 
Justice, and Judge Lurton below, have expressly included 
therem all such contracts, however perfected into true and 
bona fide agency contracts. We quote certain excerpts 
- f rcrni the court's opinion : 

"Whatever right the manufacturer may have to project 
his control beyond his own sales must depend, not upon an 
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inherent power incident to production and original owner- 
ship, but upon agreement/' 

With all due respect to Justice Hughes, he seems uncon- 
scious, that there is not a quotation he has cited in his 
opinion which applies to an agreement made by a man with 
his agents fixing the price of his goods to be sold by his 
agents. They all refer to the effect of restrictions which an 
owner or vendor may endeavor to impose upon purchasers 
after he has parted with his whole interest. But a man 
cannot be said to have parted with the whole interest or any 
interest except mere manual possession of the goods, which 
are in his agents' hands for sale by him. 

The writer here would state, that, with respect to these 
agreements between vendor and vendee, the English and 
Massachusetts and other courts have decided many cases 
to the effect that when a purchaser, under an agreement of 
sale, actually subscribes to a condition as to the price at 
which he shall resell, he is bound by that condition and is 
liable upon his contract for the breach of it, although a 
purchaser from him in turn, is not necessarily bound, unless 
he shall subscribe a like agreement, in which case his lia- 
bility is a legal one upon his contract. Consequently, these 
cases would require the retail agents, who have signed con- 
tracts directly with the manufacturer here, to be bound by 
those contracts, irrespective of the character of agent as- 
sumed by them. 

And if a purchaser should knowingly and maliciously per- 
suade or induce his vendor, whether holding as the agent of 
the original vendor, as as a vendee who has covenanted with 
the original vendor, as to the terms of sale, to break that 
covenant, he would clearly become liable in tort to the origi- 
nal owner or vendor if he is thus injured; that is, up to 
the time of this decision. And a covenant that the vendee 
shall not resell at all within any particular area, even as 
large as France and England, or should not resell below a 
minimum price, has been held a perfectly legal one in Eng- 
land, in the very case cited by the learned Justice. He 
himself has had to state, as a result of his examination of 
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cases with regard to these agreements questioned as illegal, 
because of a tendency to restrain trade, the following, viz: 

"With respect to contracts in restraint of trade, the earlier 
doctrine of the common law has been substantially modified 
in adaptation to modem conditions. Public welfare is first 
considered, and if it be not involved, and the restraint upon 
one party is not greater than the protection to the other 
party requires, the contract may be sustained." 

And he goes on to say: "But agreements or combinations 
between dealers having for their sole purpose the destruc- 
tion of competition and the fixing of prices are injurious to 
the public interests and void. They are not saved by the 
advantages which the participant expects to derive from the 
enhanced price to the consumer." 

And the following is the summary, which is the sen- 
tence to death of Miles and of all manufacturers in con 
simili casu. 

"The plaintiff's claim falls Avithin the principle which 
condemns contracts of this class. It in effect creates a 
combination for the prohibited purpose. No distinction 
can be properly made by reason of the particular charac- 
ter of the commodity in question. It is not entitled to 
special privilege or immunity. It is an article of com- 
merce and the rules regarding freedom of trade must be 
held to apply to it." 

A query can be raised here as to whether the definition 
of an "article" that might be subject to this disease of 
monopoly, for that is the disease of which the Dr. Miles 
Medical Company is really accused in this case, is not an 
addition to the authoritative one already laid down by 
Chief Justice Fuller, in the leading case of U. S. vs. 
Knight. In speaking of this charge of viciousness 
against a subject of- commerce, the Chief Justice extends 
the list of subjects apparently to the utmost, in the fol- 
lowing language : 

"But this argument cannot be confined to the neces- 
saries of life merely, and must include all articles of gen- 
eral consumption." 
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Justice Holmes, in the dissenting opinion, which I will 
quote briefly, seems to doubt whether Miles* medicines 
are "articles of general consumption," in the requisite 
sense. And the trouble that arises in my own mind, and 
the painful consequences that will come to the trading 
public from the extension of this decision to all contracts 
that may be of a like sort with Dr. Miles, arise under two 
heads. One is, that his contracts were clearly limited 
to articles that are not of general consumption, but of 
very special use, device and consumption, although to 
flatter Dr. Miles' vanity and accept the allegations of the 
bill in its most extended sense, we may say they are 
articles of considerable consumption. The other is, that 
he effected no combination, except by instructing his 
agents, one and all, to do for him what he had a right to 
do, himself for himself. Can a contract between a man 
and his sales agents fixing the prices only of a man's 
own article, the articles of the original owner, of which 
no other owner possesses the like, and not attempting to 
fix the price of the same or like articles in combination 
with any other owner, be considered a combination to 
relate to articles of general consumption? Now, if Dr. 
Miles had become a party to contracts, either directly 
with the owners of other or like articles, of other patent 
medicines, for instance, by which he raised or maintained 
the prices of his own medicines, in connection with or in 
relation to the raising or maintaining of the prices of the 
other owners' goods or medicines, having some similarity 
or kinship to his own, then he would have been a 
party clearly to a contract or combination in restraint of 
trade. This all-important, in fact, all-saving distinction, 
has been most clearly stated by Judge Archbald in de- 
livering the opinion of the United States Circuit Court of 
Appeals for the Third Circuit, in Jayne vs. Loder, Vol. 
149 F. R. page 27 : 

"Undoubtedly the originator and compounder of a pro- 
prietary medicine may shape his own policy and sell or 
withhold from selling as he pleases, according to sup- 



Digitized by 



Google 



94 Maryland State Bar Association. [191 1 

posed self-interest or whim, fixing the prices and naming 
the terms and conditions at and upon which alone he 
will do so, refusing to them who will not comply. And 
so far as this is confined to his own goods, and pursued 
by independent and individual action, it cannot be chal- 
lenged. It is quite a diflferent matter when two or more 
combine and agree that neither will sell to anyone that 
cuts the prices of any of the others." 
The last class, were the cases of 

U. S. vs. Addyston Pike Co. 175 U. S. 211. 
Montague vs. Lowry 193 U. S. 38. 

Besides the court just quoted. United States Judges 
Wallace, Thomas, Cockran, Lacombe and Kohlsatt have 
decided in favor of the legality of contracts like those of 
Dr. Miles, and there are numerous state decisions to this 
effect. 

It seems a fair summary of the cases to say, that up 
to the date of this case, it has never been decided that 
a man could be guilty of combining or conspiring with 
himself to raise or fix the price upon his own property 
in his own hands. This is what Dr. Miles did or intended 
to do, according to the language of his bill, as Justice 
Hughes and Judge Lurton, speaking for the court, have 
actually conceded it, and as Justice Holmes has also un- 
derstood it. I quoted Judge Lurton's opinion below, 
adopted by the opinion of the court, to the effect that 
if Miles had executed perfect contracts of agency with 
these wholesale and retail dealers, all being his agents, 
carefully and effectually retaining the title to himself to 
all these goods in the hands of his agents, until they 
parted with them at the one price at which he said they 
could be sold to the public, he would still be equally 
violating the law respecting restrictions of trade. 

Said Judge Lurton : "If it were admitted, that the agree- 
ment with jobbers and dealers herein involved, is one of 
bailment or agency, and not one of sale, as in the Hartman 



Digitized by 



Google 



191 1 ] Is Competition Compassed by Immorality? 95 

case, it does not, in our judgment, operate to legalize the 
system of which that agreement is but one part. The ef- 
fect of that contract with jobbers, whether it be regarded 
as one of sale or agency, is to restrain jobbers from selling 
to anyone save retailers, licensed by complainant, and to 
restrain retailers from selling for re-sale to any save those 
licensed to buy for consumption only, and to none, except 
at a price imposed by the manufacturer." 

A great deal of argument was directed by Judge Lurton 
below in this case, and in Hartman's case, to dispose of the 
contention, that what a man did through his bona fide ap- 
pointed agent, he did himself, and that surely a man was 
allowed to hold his own goods in his own hands and fix the 
price on them. The answer was made, as above, that by the 
agency contracts, he effected just the same thing as by con- 
tracts of sale with jobbers and retailers, and that there was 
nothing that excepted agency contracts from the operation 
of the Anti-trust Law, if they did effect the same thing. I 
can't help thinking, that the converse of the proposition is 
true, viz: that if the contract with the jobbers and retail 
agents, serving the proprietor as agents to sell his goods, 
for a commission, fixed as the difference between a whole- 
sale and retail price, did nothing more than to fix one uni- 
form price, and that a reasonable price, on a man's manu- 
factures which he was selling to the general public for con- 
sumption, without discrimination, then it made these con- 
tracts of sale, if the court preferred to call them that, with 
the jobbers and retail agents, perfectly legal, because the 
owner or proprietor was not fixing the price on goods of 
general consumption in combination with anyone else, but 
was merely selling his own original products to the public, 
at his own price, and that a reasonable one. There is noth- 
ing in the Anti-trust Law- that forbids an owner to sell to 
the public direct, dispensing with middle-men as far as pos- 
sible. We are well aware, of course, that the authors and 
advocates of a destructive construction of these anti-trust 
clauses, are exceedingly jealous of any plan of dispensing 
with the services and salaries of middle-men, and of selling 
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direct to the public without these costs added to the price 
of the article, because it deprives these middle-men of sup- 
port and employment. This is a stock argument to prove 
the viciousness of a restriction of trade. But it is not so 
expressed in the law, and to read it into the law, is to do 
nothing more, than to give a modern expression to the 
ancient and then excusable prejudices of the Lancashire 
stocking weavers, who burned all the improved machines 
that dispensed with their services, and, as they thought, with 
their occupation and livelihood. 

This whole question is largely a struggle of the old order 
of things against the new, and, as we shall see in a moment. 
Justice Holmes has termed it "extending a certain concep- 
tion of public policy to a new sphere." I will continue to 
quote him. He says, in delivering the dissenting opinion: 
"There is no statute covering the case. There is no body of 
precedent, that by ineluctable logic, requires the con- 
clusion to which the Court has come. The conclusion is 
reached, by extending a certain conception of public poliey 
to a new sphere. On such matters we are in perilous 
country. I think, at least, it is safe to say, that the most 
enlightened judicial policy is to let people manage their 
own business in their own way, unless the ground for in- 
terference is very clear. What, then, is the ground upon 
which we interfere in the present case ? Of course, it is not 
the interest of the producer. No one, I judge, cares for 
that (The producer, be it remembered, is the miserable 
Miles. Melancholy has certainly marked him for its own). 
It can hardly be the interest of subordinate vendors, as 
there seems to be no particular reason for preferring them 
to the originator and first vendor of the property. Perhaps 
it may be assumed to be the interest of the consumers and 
the public. On that point, I confess I am in a minority on 
larger issues than are concerned here.'* * * * 

These were considered prophetic words, being delivered 
just before the decisions in the Standard Oil case and the 
Tobacco Trust case. K those cases, however, have been 
decided to the effect, that the jurists of the newspapers and 
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stock exchanges say that they have, then Justice Holmes, 
in the interval, has converted the majority, instead of the 
majority converting him, for those decisions are unanimous. 
I may have a moment to refer to them later. But the point 
I wish to make clear is, that the court in its opinion above 
and below, clear the ground of any suspicion, that they con- 
sidered the public interest to be that of the ultimate con- 
sumers of Miles' medicines. They come last, and therefore 
least into the case, in fact, not at all. They, of course, are 
greatly benefited by Miles' system, for they get the medi- 
cines almost directly of Miles, from his 25,000 retail agents 
situated at their very doors, and with the declaration on 
Miles' part, that he will appoint more agents more con- 
veniently situated, when they apply. The price is a reason- 
able one, and is plainly enabled to be reasonable, because by 
Miles' system, there is no interposition of the profits to be 
paid to the dozen or more middle-men, jobbers, wholesalers, 
minor wholesalers, greater retailers, lesser retailers, such as 
used to be added to the price to the ultimate consumer, under 
the old-fashioned methods, of trade, which the Anti-trust 
Act is aiming to restore, if it can be successfully invoked 
against Miles and his system. Moreover, if Miles' articles 
are what Justice Hughes, in his opinion, decides to be arti- 
cles of general consumption, then if the price to the con- 
suming public is unduly high, or any of Miles' terms for 
his medicines are unduly burdensome, they can supply them- 
selves elsewhere, with like articles of general consumption, 
producing the same sanatory results upon their corporeal 
systems, unaffected by Miles' criminal relations with his 
own agents, because he has entered into combination and 
conspiracy with no one else. So both opinions agree, that 
the only portion of the public against whom Miles' contracts, 
filed in this case, operate, so as to restrain or diminish trade, 
is that small class of dealers, like the defendant, who are 
unwilling to sign contracts with him, to sell his goods, at a 
fixed price, or upon a fixed commission, but prefer to get 
his articles otherwise, by hook or by crook, and to be free 
to give them away, as premiums for inducing the public to 
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buy something of little value at a high price. When this 
situation of modern trade is once clearly perceived, the 
actual, not the theoretical condition of it, is it not too plain, 
where the interests of the dear public lie? But the point I 
am always insisting on is this, that assuming Miles' con- 
tracts to be contracts appointing his agents with directions 
to sell at a fixed price, has he not the right to refuse to ap- 
point any one as his agent whom he believes is not trust- 
worthy, and will be unfaithful to his terms? In fact, has 
he not the right to refuse to appoint any one as his agent, 
even for whimsical reasons, as for instance, that he mis- 
likes his complexion ? Was it ever heard before, that under 
the common law, any person or persons refused an appoint- 
ment of agency for such reasons, could claim, that they were 
the victims of restrictions of trade, and that the proprietor 
who refused them the appointment, was subje;:t to the penal- 
ties of the common law applicable thereto? Can this be 
claimed with any greater force under the terms of the Anti- 
trust Law of July 2nd, 1902? If so, a new Pharaoh is 
King, and his name is Chaos or Anarchy. 

I am going to allow Justice Holmes to close my quotation 
from the opinions in the case. He says : 

"This is a bill to restrain the defendant from inducing by 
corruption and fraud agents of the plaintiff, and purchasers 
from it, to break their contracts not to sell its goods below a 
certain price. There are two contracts concerned. The 
first is that of the jobber or wholesale agent, to whom the 
plaintiff consigns its goods, and I will say a few words about 
that, although it is not this branch of the case that induces 
me to speak. That they are agents, and not buyers, I under- 
stand to be conceded, and I do not see how it can be denied. 
To have nothing before us but the form and the alleged 
effect of the written instrument, and they both are express 
that the title to the goods is to remain in the plaintiff until 
actual sale, as permitted by the contract." 

And in another place : 

"The Dr. Miles Medical Company knows better than we 
do, what will enable it to do the best business. We must 
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' assume its retail price to be reasonable, for it is so alleged, 
and the case is here on demurrer. So I see nothing to war- 
rant my assuming, that the public will not be served best 
by the company being allowed to carry out its plan. I can- 
not believe, that in the long run, the public will profit by 
this court permitting knaves to cut reasonable prices for 
some ulterior purpose of their own, and thus to impair, if 
not to destroy, the production and sale of articles which it is 
assumed to be desirable, that the public should be able to 
get. The conduct of the defendant falls within a general 
prohibition of the law^ It is fraudulent, and has no merits 
of its own to recommend it to the favor of the court.'' 

Now, you will, of course, understand, that Justice Holmes 
does not speak of "knaves who cut prices" merely because 
they cut prices. He means, of course, somebody like this 
defendant, who gives away one article in order to get much 
more for another article than it is worth. Common experience 
teaches us, that no trader ever gives away anything, except 
for some such knavish purpose, and that the man who buys, 
expecting to get something very valuable, like Miles' medi- 
cines, for nothing, is a fool, whom Providence has created 
for a knave to prey upon. And if he is enabled to cut the 
prices by virtue of having purloined or eloined another's 
property for little or no price, by successfully corrupting 
the proprietor's agents, he is still worthy of the designation 
of "knave" by Mr. Justice Holmes or another. We all 
know the element in human nature, that makes the public an 
easy gull to such knaves. Let the vendor intimate, hardly 
by words, but by wink or grimace or gesture, that the goods 
are smuggled or gotten at some great* advantage by him 
originally, and hence his price, which is no price at all for 
them, how easily the victim falls into this trap ! At this 
minute, the writer knows, a number of women in this coun- 
try who have fallen an easy prey to hawkers plying their 
trade, by the intimation that the furs or silks or jewelry, or 
other precious articles ofiered them in a whisper, are the 
loot of the Winter Palace in Peking, snatched almost from 
the very person of that terrible old Empress of China by 
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the still more terrible and brutal soldiery of Christian Eu- 
rope after the Boxer rebellion. As I said at the beginning, 
the decadence which comes with war, comes with commer- 
cial war, as is ruthless rate-cutting, and it seems a calamity 
when a court appears to support such piracy as legitimate 
trade, and interference with it as unlawful restriction of 
trade. I am going back to good old times for a minute. In my 
boyish days, when I sat reverently at the feet of my elders 
and betters, I used to be told to buy at the old reliable one- 
price shop — not to buy at the shop where they were cutting 
and changing the price and trying to ruin the old well-estab- 
lished house. "You are at especial disadvantage, my son," 
said my conscientious guardian, "being a child, they are 
certain to cheat you with their cut prices, but that old one- 
price merchant will take as good care of you as he would of 
me. He will charge us both the same." Well, all the old- 
time one-price merchants that I know of in Baltimore and 
other old towns disappeared, and they were ruined, "de- 
stroyed," to use Justice Holmes' language, but the price- 
cutters who destroyed them, did not long survive them. 
From the period of 1877, or thereabouts, perhaps com- 
mencing earlier, to the period of 1888, or thereabouts, uni- 
versal rate-cutting and price-cutting was the rule, and uni- 
versal bankruptcy followed. They cut prices on everything 
a man used, from his milk bottle with rubber nipples, all the 
way along to the coffin he was buried in. It was war, com- 
mercial war, universal war, and scarcely anybody made 
money in that period. They told the countryman espe- 
cially, and made him believe, that they were cutting the 
prices for his benefit ; but wheat fell to somewhere near 60 
cents, and land could not be given away. Then came the 
trusts as a remedy, and my friend, whose name I withhold 
since he is not present, who is a pronounced enemy of all 
trusts, made an exception in favor of coffins, and organized a 
coffin trust. And the trusts were at least a partial improvement 
upon the previous state of man, because a flagrant war was 
allayed, if it did not cease altogether, and some people made 
a great deal of money, which made those who did not, espe- 
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cially in the newspaper offices and legislaturei,£eelrvery badly. 
But nearly everybody else made some money aldng^JvUh them, 
instead of none at all, as in the preceding periotf,' and' the 
prices of lands rose very considerably and were mairrfain^^, 
which is perhaps the only true sign of moral and materfarK 
improvement in a country, certainly in the eyes of the domi- ' 
nant class in the Maryland legislature. Then the Sherman 
law was passed, and proceedings were commenced all along 
the line in the various courts of the country, to destroy the 
evils attendant upon trusts, as their purpose has just been 
construed by the majority of the court in the two famous 
trust cases. Justice Harlan, and many others, mostly news- 
paper editors and members of Congress, think it ought to 
have been construed as intended to "destroy*' trusts, hold- 
ing that there is no good in the accursed things. But what 
the writer intends to point out is this : Every time a contract 
is cut down and pronounced illegal because of its contain- 
ing a restriction of trade, the freedom of a man to contract, 
an essential element of trade, and one of his nearest and 
dearest and most essential liberties, is taken from him. 
Freedom of trade and of traffic may be declared to be en- 
larged, but freedom to contract is reduced by the measure 
of the power to make that particular contract with each 
other, which the parties believed they enjoyed, when they 
went into it. It was hitherto assumed, that that one bit of 
freedom to contract had remained to a man, despite the 
anti-trust act, and that was freedom to contract with his 
own agents, as to how he and they, should dispose of his own 
goods, at least, of the product of his own manufacture or 
industry. The ancient poets paint things and people per- 
taining to agriculture as innocent, if not sacred ; hence there 
was a current feeling or belief that the man who produced 
his particular brands of hams or sausages, according to his 
own recipe, and his own particular quality of butter by his 
own particular hands from his own particular cows, was enti- 
tled to instruct his agents, many or few, far or near over the 
country, to sell these products for him at his own particular 
price. We know that it is done every day, and in the case 
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of agriculturKl products, the fruit of the husbandman's hon- 
est toil,; the-, system of selling such things looks reasonably 
righteous, - at least to a country lawyer and legislator in 
Maryland. 

-j'N'ow this is what Miles did exactly, or as Justice 
Holmes said, it would require the merest touch of the 
pen to the contracts to make them perfect to this intent 
and effect, viz: that every one of these jobbers or whole- 
sale agents or retail agents, which the court decided to 
be dealers in his medicines, would be thus converted into 
lawful agents who had signed contracts with Miles to 
hold and dispose of his medicines for him at his one fixed 
price, as innocently as does the farmer himself, who sells 
his hams, sausages or butter way above the market for 
common stuff of like kind, under like contracts. 

It would seem so clearly Miles' right thus to contract 
with his own agents, that it almost appears as if the court 
had been gifted with unconscious cerebration, which, as 
we know, is the highest form, partaking of the Divine, 
when it declared Miles' contracts to be for the sale of 
medicines to these dealers, and not as for the sale of them 
to the public, by his agents. In such constructions, the 
court of course is omnipotent, and such a construction of 
the contract was necessary, to make out the case against 
him. We are almost forced, despite Judge Lurton's 
plain language to Miles' counsel, to think it possible, that 
he did not mean to discourage him finally from another 
effort to re-draft his contract with his agents, so as to 
effectually fix that character upon them. 

Otherwise the consequence to Miles himself is awful. 
He is probably "destroyed" by the invitation of the court to 
everybody to come in and get his goods, by hook or by 
crook after the manner of this defendant, from the per- 
son to whom he had intrusted them, be they dealers or 
agents. And Miles' freedom to contract being thus taken 
away from him, like all men who have lost that freedom, 
or who have never attained it, he is reduced to a con- 
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dition of wardship or pupilage, and may have to be put 
in chancery, taken charge of by a receiver. But they are 
then doing no more to Miles, than the Court in the two 
famous trust cases is going to do, to the trusts whose 
freedom to contract for all evil things only, is to be taken 
away from them. These great corporations are to be 
shorn of all their evil powers and tendencies and or- 
ganized and operated under the direction of the court. 
Or they may be even put into a receiver's hands and first 
operated upon, so to speak, and then operated, with all 
evil powers amputated. Now the jurists of the stock ex- 
changes over the country have assured us with cheerful 
optimism, that this is an easy task, but I doubt if the 
courts and the counsel, who share that task will so find it. 
One thing noticeable, however, is that the court in the 
two trust decisions referred to, denounce the rate-cutting 
which has been indulged in by these gigantic corpora- 
tions in order to ruin rivals, as one of their powers to act 
or contract, that they will severely amputate and forbid 
them to indulge in. We know, that the railroads of 
the country are now operated under a government com- 
mission, having many powers of a chancery court, and 
are to that extent in cj;iancery, and that the one thing for- 
bidden them, is to cut rates, except upon the rare permis- 
sion of the court, given for extraordinary cause shown. 
I note, also, that the heads of the Steel Trust, under in- 
vestigation by a committee of Congress, have intimated 
their willingness, nay, have almost petitioned to be taken 
under the care and protection of the Federal Govern- 
ment and operated, to the extent at least of having the 
government fix the prices for their products. All this, 
therefore, looks to a recognition of the true doctrine, that 
stability in rates, not the ruthless and indiscriminate 
cutting of rates, is to be the ideal of trade; that com- 
mercial peace, not commercial war, is desirable. There- 
fore I cannot but think, that the decision in the Dr. Miles 
case is a ripple in the current, or if it be not, it is plain 
that the remedy is governmental operation and charge of 
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all trade, under which, of course, rate cutting is not even 
theoretically possible, for no court or government will 
allow rates to be cut by its own servants against itself 
as proprietors, even if it be now decreed, that Miles shall 
suffer it. When the government takes charge, of course, 
socialism has arrived. 

There was a very interesting figure in the French As- 
sembly, one Count Albert de Mun, who is called a 
Christian socialist. He is a member of the extreme right 
or Catholic party, but did not think it inconsistent with 
his socialism to be a very gallant soldier of his country 
in the Franco-Prussian war, nor inconsistent with his 
Christianity to serve steadily as a member of the French 
Assembly. He was a great authority on the subject of 
his creed, and many years ago, when trusts were new in 
the land, a New York newspaper sent a correspondent 
all the way to Paris, to ask his opinion on the subject. 
He was asked the question, as to whether the American 
trusts were truly, as was claimed by some persons for 
them, a form of Christian socialism. He said promptly, 
"Not yet, but they are a long step in that direction." I believe 
him, because many of the remedies applied to them un- 
doubtedly lead to socialism, which my nameless friend be- 
fore alluded to, will not deplore, although I may do so. 
I am certain that the remedy adopted by the doctrine of 
the Dr. Miles Medical Company vs. John D. Parks & 
Sons Company is a step towards socialism, i. e., assumini^ 
that the permanent remedy for immediate anarchy, is 
socialism, just as I have described. And while repeating 
my profound admiration for the wonderful ability with 
which the views of the Court are presented by Justice 
Hughes, and by Judge Lurton, below, I am constrained 
to conclude my appreciation in the words used by a mod- 
ern poet in completing an appreciation of women. He 
had written many lines, all commencing with the simple 
words "I know," and ascribing to the fair sex many rare 
and wonderful qualities. But he ended with the line, 
"I know that their morals, thank Heaven, are not mine." 
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I cheerfully and loyally will obey the decree in this case, 
but to subscribe to the moral philosophy or political 
economy of it, is not within the terms of my oath taken 
as a member of the profession. 

After motion duly seconded, and vote, the Associa- 
tion adjourned to June 30th, 191 1, at 10 o'clock. 



MORNING SESSION* 

June 30TH, 191 1. 

Pursuant to adjournment the Association was called 
to order by the President at 10 o'clock. 

The President: The first business on the programme 
this morning is an address by Edward Q. Keasbey, of 
the Newark (New Jersey) Bar, the subject being "The 
Courts and the New Social Questions.'' I now have the 
pleasure of introducing to you Mr. Keasbey. 

THE COURTS AND THE NEW SOCIAL 
QUESTIONS. 

By Edward Q. Keasbey. 
Mr. President, Ladies and Gentlemen: 

Was it in order to find a neutral ground that you, who 
at home strive mightily as adversaries do in law, have come 
to New Jersey to eat and drink as friends ? We have fields 
and gardens (not seen on your journey here) where you 
are welcome to forage and you may fish, if you will, in oijr 
waters, but your terrapin are yours alone, and these you 
must bring with you, if you cannot dine without them. It 
is perhaps to the spirit of adventure in your President that 
you owe the discovery of this luxurious resting place be- 
tween the oak forest and the ocean. 

You have kindly asked me, a native Jersey man, to be 
your guest, but you have told me that I must work for my 
dinner and take some part in the serious discussion which 
forms the excuse for this convivial meeting of the friendly 
adversaries. You will not insist, I trust, that I take my 
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part of it too seriously nor expect me to do more than to 
make some suggestions upon the rather formidable topic 
that has been named as the subject of my address. 

Before touching upon it at all I may take it upon myself 
on behalf of New Jersey and especially the bar of New 
Jersey, to bid you welcome to our State, and to assure you 
of the respect and esteem in which your State and your 
bar are held by the lawyers and by the people of New Jersey. 
It is only the extreme end of our State that you have ven- 
tured to occupy and that only for a few days, but you may 
be assured that you have the freedom of the whole State 
and for an indefinite time. 

It is into West New Jersey that you have come, and being 
myself a native of West New Jersey, I take special pleasure 
in being the instrument of extending to you this welcome. 

Perhaps, however, you feel yourselves quite at home in 
Cape May and regard this sandy beach as but an appanage 
of the high seas which belong to all or none of us. 

It was known as Cape May before the English ancestors 
of any of us were settled either in Maryland or New Jersey. 
Eight years before Charles II granted the charter of Mary- 
land to the second Baron Baltimore, Cornelius Jacobsen 
Mey, in the service of the Dutch East India Company, sailed 
up the Delaware and gave his own name to the Cape as 
well as to the bay, but of these the Cape alone retains his 
name. 

Maryland and New Jersey have these interesting points 
in common, that they were both proprietary colonies and 
were both organized with the purpose of securing religious 
and civil liberty under the control of legal authority. The 
rights of the proprietors of Maryland were like those en- 
trusted to the subject-sovereign of the County Palatine of 
Durham. In New Jersey the proprietors held the title to 
the soil with the power of organizing and carrying on the 
government of the colony under the crown. In both, the 
government was organized with the purpose of affording 
to the settlers the privileges and immunities of British sub- 
jects with the right of self-government through elected as- 
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semblies in connection with the governor's council and with 
the consent of the Governor. 

Both Maryland and New Jersey were organized after the 
pattern of the government of England and both inherited 
English law and the English traditions of individual liberty. 
These traditions were expressed in East New Jersey in the 
Fundamental Constitutions of the Province in 1683, sub- 
stantially in the words of Magna Carta, Chapter 39, and 
there was added an express provision for trial by a jury 
of twelve men, to the phrase "by the judgment of their 
peers," now understood to have a different meaning.^ 

In West New Jersey the rights of religious freedom and 
of trial by jury were declared in the charter or funda- 
mental laws agreed upon by the proprietors, freeholders 
and inhabitants in 1676. 

In the Charter of Maryland the power of Lord Baltimore 
to make ordinances without the consent of the Assembly 
was limited, "so that the same ordinances do not in any sort 
extend or oblige, charge or take away the right or interest 
of any person of or in member, life, freehold, goods or 
chattels." ^ 

These declarations of the early adventurers in Maryland 
and New Jersey, are examples of the fact that the English 
settlers of what has now become the United States of 
America brought with them and publicly affirmed as the 
fundamental law of the State in the new world the principle 
which had become the heritage of Englishmen in their own 
country, that the individual has rights which he is entitled 
to have maintained against the power of the government. 
This principle, established in England as the result of the 
struggles between the barons and the king and afterward 
of the alliance between the people and the king as against 
the barons, is without legal guarantee against the power of 



^ See I Pollock & Maitland, History of Eng. Law, 152, and note 
392, 539, 581. 2 Ibid., p. 618, 2d Ed., Vol. i, p. 618. McGehee, Due 
Process of Law, p. 5; Hurtado v. California, no U. S., 529, per Mat- 
thews, J.; Contra, Thompson v. Utah, 170 U. S., 342; Maxwell v. 
Dow, 176 U. S., 609, per Harlan, J. 

2 Bozman, History of Maryland, p. 14. 
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parliament wielding the whole power of the State. In this 
country, however, the declaration of this principle was em- 
bodied in the Constitutions of the several States and of the 
United States, and has become the warrant for the au- 
thority of the courts to maintain the rights of the individual 
not only against executive officers, but also against the law- 
making power of the people exerted in the Legislature itself. 
In our day it is the will of the people or the political 
majority that is kept in check by the courts in giving effect, 
under new conditions, to these constitutional provisions 
which had their origin in the struggle of the people to pro- 
tect themselves against the power of the king. It is hard 
for the people to understand why they should be met with 
a phrase taken from Magna Carta when they ask for a 
law limiting the hours of labor or providing for compensa- 
tion to workmen injured by machinery in a factory. The 
need that is felt by the common man just now is not so 
much protection against political oppression or the power 
of government officials as against the oppression of long 
hours of labor and hard conditions of life. In the gradual 
shifting of the center of the controlling power of the state 
we have come to the point where the voice of the wage- 
earner is almost compelling in its demand for legislation in 
favor of his peculiar interests, for the protection of hi^ per- 
sonal safety and for the improvement of the conditions of 
living for himself and his family. Democracy has reached 
the stage in which the emphasis is not upon the need for the 
protection of the rights of the individual either with respect 
to person or property, but rather the satisfaction of the 
desires of whole classes for a larger share in the products 
of human activity, whether in property or in the enjoy- 
ment of all that life has to offer. The demand is not so 
much for individual rights as for social welfare. Wage- 
earners in particular feel that their individual interests are 
best promoted in the welfare of their class, and they are 
ready to sacrifice their own interests to those of their 
fellows. 
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There is intense and widespread sympathy with these 
aspirations of the workingmen, and earnest and thoughtful 
men and women have taken upon themselves with passionate 
earnestness the cause of those who are oppressed by the 
conditions of modern industrial life. There has come a 
great reaction against the comfortable doctrine of "laissez 
faire," and there is a prevailing conviction that, taking hu- 
man life and conditions as they are, it is the duty of the 
Government to do something to equalize conditions and to 
prevent the privilege and oppression which have been found 
to result from individual activity unrestrained. From out 
of a long period during which the laws and the judicial 
opinions were based upon a public opinion impregnated and 
dominated by the idea of individualism, seeking the protec- 
tion of the rights and the promotion of the character and 
the happiness of the individual, we have come into a time 
in which the tendency and the progressive movement are 
toward the idea of social welfare and the duty of the indi- 
vidual to strive not only for his own rights or even the 
development of his own character, but for the welfare of 
the community of human society. It has become a sort of 
religion, and religion itself has shown the same tendency. 

This change in the tendency of public opinion did not 
take place until long after the beginning of the industrial 
changes which were caused by the introduction of ma- 
chinery, but it was produced by those changes and intensi- 
fied by the rapid accumulation of industrial capital, and 
when it was found that individualism had failed to solve the 
problem of the new industrial life, men were ready to take 
a trial at least of some new plan. 

It is the contrast between the present social and industrial 
conditions and the public opinion of the present day, with 
those of the times when the words of Magna Carta were 
adopted in their fundamental agreements by settlers of New 
Jersey and inserted in the charter of Maryland that makes 
it interesting and useful to enquire how and to what purpose 
these same words, used in the charters of King John and 
Edward III, are now applied by the courts in determining 
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the rights of individuals as against the legislative powers 
of American republics. 

Recent decisions on the hours of labor and on compensa- 
tion to workmen have called forth earnest and indignant 
protest not only from men speaking on behalf of the work- 
ingmen directly affected, but also and especially from men 
interested in the cause of democracy as asserting the right 
of the people to control the Government and to make such 
laws as they think will best promote the general welfare. 
They insist that these decisions do wrong in applying to 
modern industrial conditions provisions of the constitution 
made for a wholly different purpose, and are interpreted in 
a narrow sense for the protection of property rather than 
of men, and for the purpose of defeating the efforts that 
are being made to remedy manifest abuses and to improve 
the conditions of human life. 

On the part of some, the protest is made only against 
the mode of interpretation and application of the terms of 
the constitution. It is a plea for a further appreciation of 
the social and industrial facts, a better understanding of 
the real purpose of a constitution and a wider outlook upon 
the course of human progress. But there are others that 
passionately insist that the obstacles to the carrying out of 
the popular wishes shall be wholly removed, and they de- 
mand either that the constitution be amended or that the 
power of nullifying legislation by means of judicial decision 
shall be done away with. 

It is insisted that the courts in deciding questions arising 
under those clauses of the constitution which relate to pro- 
tection of liberty and property apply to social and industrial 
questions doctrines which were formulated under the influ- 
ence of the economic and social opinions of a time that is 
past. The complaint is that judicial opinion based upon 
precedent tends to stand still and does not keep itself 
informed of new social and industrial conditions and the 
new conceptions of the rights and duties of the individual 
and society and of the relative importance of the rights of 
property and so-called human rights. 
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On purely legal questions the opinions of the courts are 
accepted without question, but when they involve the deci- 
sion of social or industrial problems they are challenged by 
students of those subjects and by the people whom they 
most nearly affect. 

On the other hand the very fact that the authority of 
the courts has been brought in question has stirred up those 
who appreciate the tremendous consequences that would fol- 
low from the breaking down of the protection afforded by 
the courts under our constitution to the rights of the in- 
dividual with respect to his personality as well as to his 
property. 

This tendency of Democracy to throw off the obligation 
of a rigid constitution was earnestly condemned by Mr. 
Justice Lurton in his address to your Association at your 
meeting in Virginia last summer, and there is no need for 
me even to remind you of the propositions which he pre- 
sented or of the chain of reasoning by which they were 
powerfully enforced. The thought to which he addressed 
himself was, he said, "the effect upon our institutions if the 
time shall come when the judiciary shall cease to regard 
the line which separates judicial and legislative functions 
by either abdicating their authority as the expounders and 
defenders of constitutional restraint, or by arrogating to 
themselves the right to destroy or modify a plain expres- 
sion of the legislative will when constitutionally expounded,'' 
and he added : "The contention that the obligation of the 
constitution is to be disregarded if it stands in the way of 
that which is deemed to be of public advantage * * * is 
destructive of the whole theory upon which our common- 
wealths have been founded, to say nothing of the constitu- 
tional relation of the Union and the States to each other. 
It is a substitution of a government of men for a govern- 
ment of law. Against this I raise a warning voice." 

It is because the preservation of the obligation of our 
constitution is so important a feature of our government 
that the seriousness of the struggle of Democracy for 
greater freedom of legislation should be fully appreciated 
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and that it should be miet in such a way as not to prejudice 
the minds of the people against guarantees which our form 
of government pre-eminently has secured for the protection 
of the people, whether individuals or groups, against the 
arbitrary exercise of power on the part of the governing 
power of the State whether it be the king or the vote of a 
majority. The rights of individuals, or rather their im- 
munities against the government, are substantially the same 
in all modern constitutional States, but in the United States 
alone is there an effective legal guarantee of those immuni- 
ties against the government. In England the whole sover- 
eign power of the State is in Parliament and there is no 
legal power to restrain Parliament from invading the 
domain of the individual into which it is generally recog- 
nized that the government should not penetrate. "In the 
system of the United States," says Professor Burgess, "it 
is the sovereignty back of the government which defines 
and defends individual liberty, not only against all forces 
extra-governmental, but also against all the encroachments 
of the government itself." For the enforcement of this 
guarantee against the legislature as well as the executive, 
we are indebted to the decisions of the courts in cases be- 
tween parties on the question whether or not an act of tHe 
legislature is in accordance with the fundamental law. How 
valuable this has been to us in the preservation of personal 
liberty and of the sense of justice as between the govern- 
ment and the individual we cannot fully appreciate. The 
reports are full of cases in which the courts with general 
approval have corrected the injustice done by ill-considered 
laws passed with the best intentions and there are times 
when the strong desire of a majority to accomplish a much 
needed reform leads them to ignore the injustice of the in- 
cidental effect of the means they take to accomplish it. 
There is no need for me to emphasize before this body of 
lawyers the importance of these constitutional guarantees, 
nor the duty of the courts to perform the onerous duty 
which the frame of our constitution has imposed, upon them. 
These guarantees are vital to our institutions and to the 
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character of our people and the duty of the courts in this 
respect is supreme. How they are discharging that duty 
will appear in their decisions, some of which I will refer to. 

What I wish to call attention to now is the fact that at 
the present time the struggle over the obligation of the 
Constitution is concerned not so much with the relation of 
the States to the Federal government (though that question, 
with sides reversed, is still a vital one), as with the demand 
of Democracy for freedom of action in dealing with 
changed conditions and new social and industrial problems. 
The provisions of the American constitutions, the interpre- 
tation and application of which are now challenged, are 
those which were adopted as a part of our heritage from 
the conquests of English freemen over the arbitrary powef 
of an unlimited monarchy and modern Democracy chafes 
at being held by fetters intended for the few rather than 
for the many, and they do not clearly understand why 
Democracy in the United States of America should not 
have the freedom of legislation which it has long. since ac- 
quired under the British Monarchy. The restraining prin- 
ciples of the American constitutions over which the contest 
is now waged are found in the provisions of Magna Carta 
and the Statutes of Henry H and Edward HI forbidding 
the rights of freemen to be taken or impaired except by the 
law of the land or without due process of law. It is out 
of these that have been developed the doctrine now well 
established in our law that statutes, both St^te and Federal, 
are invalid if they arbitrarily deprive the individual of his 
property or of his liberty of contract as well as the liberty 
of his person, and the restraint has been applied not only 
to the executive but also to the legislature itself. 

The i-ecent decision which I have especially in mind, 
typical of classes of decisions which have been severely 
criticised, was made in cases relating to the hours of labor 
of certain classes of laborers or in certain kinds of employ- 
ment, and to cases on the validity of statutes providing com- 
pensation to workmen for injuries arising from accidents 
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in the course of their employment and without fault on the 
part of the employer. 

One of these is the bakeries' case in New York, Lochner 
V. New York, 198 U. S., 645. The Appellate Division and 
the Court of Appeals of New York maintained the validity 
of a statute limiting the hours of labor of men of full age 
in bakeries and manufactories of confectionery, and the 
Supreme Court of the United^ States reversed the decision, 
holding the statute to be an arbitrary interference with the 
liberty of contract guaranteed by the Fourteenth Amend- 
ment, and not to be sustained as a bona fide exercise of the 
police power to protect the public health, safety, morals or 
general welfare. The opinion of the majority of the court 
was read by Justice Peckham and concurred in by the Chief 
Justice and Justices Brewer, Brown and McKenna. Four 
Judges dissented. Justice Harlan read an opinion concurred 
in by Justices White and Day, and Justice Holmes read a 
dissenting opinion of his own. 

These three opinions express three different views of the 
duty of the courts in dealing with the effect of constitu- 
tional limitations upon legislation restricting liberty of con- 
tract. The majority opinion concedes that liberty of con- 
tract is limited by the police power, and that the exercise 
of the police power is in the discretion of the legislature; 
but the Judges are strongly imbued with the ideas of the 
individualist theory of the duties of the State, and do not 
give full consideration to the actual conditions of modem 
industrial life, and find, as a matter of fact, that there is 
nothing in the case on which to base any reasonable opinion 
that the statute is an honest exercise of the police power. 
They hold that it is merely an arbitrary interference with 
individual liberty, such as is forbidden to the States by the 
Fourteenth Amendment. Justice Harlan and Justices White 
and Day are impressed with the results of expert examina- 
tion of the conditions of modern labor, and refer to deci- 
sions of the Supreme Court itself to the effect that regulation 
of the pursuit of any trade or business is within the police 
power of the States unless they are utterly unreasonable and 
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interfere in a manner wholly arbitrary with the rights of 
the citizen, and they find that this statute regulating the 
hours of labor in bakeries is not invalid. Justice Holmes 
sees clearly the change that has taken place in social con- 
ditions and economic theories. He says: 

"This case is decided upon an economic theory which a 
large part of the country does not entertain. H it were a 
question whether I agreed with that theory, I should desire 
to study it further and long before making up my mind; 
but I do not conceive that to be my duty, because I strongly 
believe that my agreement or disagreement has nothing to 
do with the right of a majority to enact their opinion in 
law." 

He insists that the courts should not let the meaning of 
the liberty of contract guaranteed by the Constitution be 
determined by the prevailing opinion of a particular period, 
and says : "The Fourteenth Amendment does not enact Mr. 
Herbert Spencer's 'Social Statics.' " He refers to decisions 
of the Supreme Court sustaining statutes making vaccina- 
tion compulsory, prohibiting combinations in restraint of 
trade, regulating sales of stock on margins and limiting the 
hours of labor in mines, and says: 

"Some of these laws embody convictions or prejudices 
which judges are likely to share. Some may not. But a 
constitution is not intended to embody a particular economic 
theory, whether of paternalism and the organic relation of 
the citizen to the State, or of 'laissez faire.' It is made for 
people of fundamentally different views, and the acci- 
dent of our finding certain opinions natural and familiar, 
or novel and even shocking, ought not to conclude our 
judgment upon the question whether statutes embodying 
them conflict with the Constitution of the United States." 

And, again : 

"Every opinion tends to become a law. I think that the 
word 'liberty' in the Fourteenth Amendment is perverted 
when it is held to prevent the natural outcome of a domi- 
nant opinion, unless it can be said that a rational and fair 
man necessarily would admit that the statute infringed 
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fundamental principles as they, have been understood by the 
traditions of our people and our law/' 

The diversity of opinion in the case arose, not out of any 
difference with regard to the duty of the courts to maintain 
the constitution as the law of the land and to enforce it 
against the will of the majority expressed in acts of the 
legislature, but out of differences between the judges in their 
information with regard to the effects of long hour^of labor 
in bakeries and in their views with regard to the relations 
between the individual and society and the true limits of 
individual liberty. The majority gave it a meaning which 
it had acquired in a period of the prevalence of the individu- 
alist philosophy and Mr. Justice Holmes took a longer view 
both backward and forward. He was thinking, perhaps, of 
the meaning it had in the days of King John as well as 
that which it was likely to have if the modern tendency 
toward the organic relation of the individual to the State 
should prevail. 

There is an earlier case in the Supreme Court which 
shows how the decision of such questions is affected by the 
information in the mind of the court with respect to the 
industrial conditions. Holden v. Hardy, 169 U. S., 366, 
1898, was a case relating to the hours of labor of men of 
full age engaged in mining or smelting metals. A statute 
of Utah limited their labor to eight hours a day and the 
Supreme Court in a strong and lucid opinion by Justice 
Brown (Justices Peckham and. Brewer alone dissenting), 
held that such a statute was within the police power of the 
State and was not an unconstitutional interference with the 
liberty of contract nor a denial of due process of law. The 
court said : "While the general experience of mankind may 
justify us in believing that men may engage in ordinary 
employments more than eight hours a day without injury 
to their health, it does not follow that labor for the same 
length of time is innocuous when carried on beneath the 
surface of the earth where the operative is deprived of 
fresh air and sunlight and is frequently subjected to foul 



Digitized by 



Google 



1 9 1 1 ] The Courts and the New Social Questions. 117 

atmosphere, a very high temperature and to the influence 
of noxious gases." The court made the pertinent sugges- 
tion that the complaint of the hardship of the law as affect- 
ing the liberty of the employees was made by the employ- 
ers and that it "would come with better grace and greater 
cogency from the former class," and said: "The fact that 
both parties are of full age and competent to contract does 
not necessarily deprive the State of the power to interfere 
where the parties do not stand upon an equality or where 
the public health demands that one party to the contract 
shall be protected against himself." 

This suggestion was not acted upon in the Lochner case, 
nor was there proof in that case of the conditions of modem 
industries by reason of which the workmen, because of the 
competition of other laborers and because the raw material 
and the tools are in the hands of others, is not on an equality 
with the employer in making contracts with respect to the 
length of his day's work. The decision was that unless it 
appeared that the restriction imposed had some real relation 
to the public health, it was an unwarranted interference 
with the liberty guaranteed by the constitution. 

There are later cases in the Supreme Court relating to 
legislation limiting the employment hours of women in 
laundries. The Supreme Court of Oregon had affirmed a 
conviction under such a statute. Muller v. Oregon (48 
Oreg. 452; 85 Pac. 855) and the United States Supreme 
Court sustained the decision (208 U. S., 412). There had 
been some decisions of State Courts against the validity of 
such statutes, notably Ritchie v. People, 155 Illinois, 98, 40 
N. E. Rep., 454 ; 29 L. R. A., 79. On the argument of the 
Oregon case in the Supreme Court the results of investiga- 
tions made in many countries with regard to the effect of 
long hours of work upon the health of women were pre- 
sented to the court by Mr. Louis D. Brandeis, and American 
and foreign statutes with extracts from over ninety reports 
of commissioners and inspectors were submitted with the 
brief and are referred to in the opinion. The work of col- 
lecting and marshalling the evidence scattered in all sorts 
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of documents in this country and abroad was done by Miss 
Josephine Goldmark, a graduate of Bryn Mawr, the ex- 
penses being borne by the Russell Sage Foundation. v 

Mr. Justice Brewer, who dissented in Holden v. Hardy, 
read the opinion of the Court and, while re-affirming the 
general rule that the right to contract is a part of the liberty 
of the individual guaranteed by the Fourteenth Amendment, 
he said this liberty might be restricted in many ways by a 
State without conflicting with the provision of the amend- 
ment, and it was held that because of woman's physical 
structure and her maternal function, and having in view not 
merely her own health but also the well-being of the race, 
the legislature might well be justified in restricting her 
power to contract with respect to industrial labor, and the 
conclusion was that a statute limiting her work in laundries 
to ten hours a day should be sustained. 

After this even stronger pressure of fact and argument 
was brought to bear upon the Supreme Court of Illinois, 
which had in 1895 rigorously condemned a statute restrict- 
ing the work of women in laundries to eight hours a day. 
The results of Miss Goldmark's work were presented in 
briefs of counsel, and the arguments were made by W. C. 
Calhoun, then lately appointed Minister to China, and by 
Louis D. Brandeis, without charge for their services, and 
upon the facts and arguments so presented the Supreme 
Court of Illinois refused to be bound by its former decision, 
and held that the limitation of women's work in mechanical 
establishments to ten hours a day was not an arbitrary or 
unreasonable limitation upon women's liberty of contract. 
The case was W. C. Ritchie Co. v. Wayman, 244 111., page 
509, 91 N. E. Rep., 695. 

In these decisions the question was whether there were 
special conditions by reason of which the legislation limiting 
the hours of labor could fairly be said to have been an exer- 
cise of the police power for the protection of public health, 
safety or morals, and whether there was anything peculiar 
in the condition of the mine or of the bakery or in the 
position of women to justify special regulations affecting 
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liberty of contract. Any general control of the right of a 
man to work was emphatically denied, and the courts have 
firmly maintained that in the absence of special and peculiar 
conditions legislation limiting the freedom of grown men 
with respect to their hours of labor is unconstitutional. 

It is, however, strongly urged on behalf of the labor 
unions that modem industrial conditions make it reasonable 
that the hours of labor even of full-grown men, when they 
are working for wages in manufacturing and similar estab- 
lishments, should be subject to limitation for the purpose of 
protecting them against overwork and underpay. There is 
a feeling openly expressed that in this and other instances 
the courts are permitting the industrial oppression of the 
people under the guise of the protection of their liberty, and 
bitter complaint is made that in maintaining the freedom of 
the individual workman to work as long as he pleases the 
courts have mocked the man earning wages in the factory by 
offering him the phantom of a liberty, the substance of 
which he cannot obtain because he is bound fast by his 
necessities to the relentless wheels of machinery kept in 
motion by the capitalist, and can earn no more than living 
wages, no matter how long he may work. 

How far this is true in fact depends upon what the actual 
conditions are. To a man who is his own master the con- 
trol of his hours of labor would be intolerable, but it is 
quite possible that in modem industrial conditions the legal 
liberty of workmen in certain industries is virtual slavery, 
and that there is no real liberty of contract in such cases 
unless the legislature gives the workingman some protection 
against the economic advantage of his employer and the 
stress of his own necessities, and it may well be that the 
courts, without yielding in the least the vital principle that 
neither liberty nor property may be taken without due pro- 
cess of law or by the law of the land, may yet decide that 
the legislature may regulate the hours of labor more gen- 
erally than they do now if the results of experience and fur- 
ther investigation should show that long hours of labor for 
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wages and under employers are injurious to the health and 
efficiency of the laborers and so affect the public welfare. 

It is, indeed, less likely that such protection will be re- 
quired by the individual if the workers are highly organized, 
and the more effective the organization becomes the less 
need is there of legislative interference on behalf of the 
individual, and on the contrary this principle of the con- 
stitution must be the more vigorously maintained for the 
protection of the individual against the tyranny of organized 
numbers. 

This is a tyranny quite as real as that of the ancient 
tyranny of kings, and eternal vigilance against tyranny of 
any kind is still the price of liberty. The danger is the 
menace to independence of character and the self-respect 
and efficiency of the individual. It is to be hoped that we 
may never come into a time when, as suggested by a cartoon 
in Punch the other day, it would not be surprising if a 
man before deciding to become a soldier should ask, "How 
many hours do they have to fight?" 

Judicial decisions on these questions of the hours of labor 
depend very much upon the views of the judges and the 
established public opinion as to what constitutes the liberty 
guaranteed by our Constitution, and as to what is the true 
line of division between individual liberty and the power 
and duty of the state to protect the public health, safety 
and morals and to promote the general welfare. 

The boundary between the liberty of the individual and 
the police power of the state is an indeterminate zone rather 
than a definite line. It is not for the courts to draw that 
line, but only to call a halt when the legislature has passed 
over the zone. It is for the legislature to decide whether 
the conditions call for the exercise of the police power, and 
for the courts to protect individual liberty when it is unmis- 
takably invaded. 

The other decision which I have in mind, and which has 
called forth even stronger protest, is that of the Court of 
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Appeals of New York upon the Workman's Compensation 
Act.i 

A plan adopted in most of the countries of Europe to 
relieve the workingman of the risks of modern industry, 
and to avoid wasteful litigation and strife, has been de- 
clared to be impractical in democratic America because it 
deprives the employer of his property without due process 
of law. The court itself expressed its earnest desire to pre- 
sent no purely technical obstacles to any plan for the 
reformation of a branch of our jurisprudence in which it 
must be conceded reform is devoutly to be wished for, and 
it acknowledges the cogent economic and sociological argu- 
ments urged in support of the statute, but it finds that when ' 
our constitutions were adopted it was the law of the land 
/that no man who was without fault or negligence could be 
held liable in damages for injuries sustained by another, 
and says : "This statute imposes such a liability which was 
unknown to the common law, and we think it plainly consti- 
tutes a deprivation of liberty and property under the Federal 
and State constitutions unless its imposition can be justified 
under the police power." The decision was that it cannot 
be so justified. This decision is regarded by many as the 
culminating injury done by the courts to the workingman 
in a long series of decisions unfavorable to their interests 
and throwing upon them the risks they are unable to bear. 
It has been denounced in some quarters in unmeasured 
terms, and in others it has been condemned in earnest and 
temperate argument as a public misfortune and as "a mis- 
taken interpretation of the Constitution, which is, uncon- 
sciously, a futile attempt to fasten upon the workingmen an 
unjust and intolerable burden for which all other civilized 
nations except one haVe relieved him." 

Into this argument I cannot enter here. The decision is 
but another illustration of the conflict that has arisen be- 
tween the people and the courts out of the efforts of the 
court to preserve the rights of the people under the Consti- 
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tution against the will of the majority expressed in the 
legislation. 

The subject of constitutional guarantee in this case is not 
liberty, but property. In the former case it was not the 
liberty of person plainly intended in Magna Carta, but the 
liberty of contract, which is a conception of modern com- 
mercial society. So, also, the property involved in this case 
is not the goods or lands named in Magna Carta and in 
the Constitution, but money paid as damages for an accident 
without fault, and the decision is that because by the law 
of the land when the Constitution was adopted no such 
payment could be required, this is an immunity of the citi- 
zen protected by the Constitution against the power of the 
State. On the other hand, it is insisted that there was and 
is such liability in maritime law by which the ship is made 
responsible for accidents to sailors in the course of the voy- 
age, and that the State may well make it a condition of the 
carrying on of industries, at least in large establishments 
using machinery, that the industry shall bear the loss of 
accidents to men as well as to goods. It does not solve 
the problem, however, to personify the industry. The real 
question is whether you may make a man pay for a loss 
that was no fault of his. You do so when you make a man 
liable for the acts of his servants although he has used due 
care in selecting and managing them ; but that is a case of 
imputed fault, and the law as well as religion is familiar with 
that conception. 

In New Jersey and elsewhere there has been an attempt 
to avoid the issue by means of imputed consent, and later 
statutes have provided that both employers and employees 
shall be presumed to consent to the plan of compensation 
unless they give notice that they will not. We, as lawyers, 
need not commit ourselves in advance upon a knotty ques- 
tion like this. It may become our duty to present as 
strongly as we can the reasons on one side or the other 
and to meet the reasons urged on the contrary part. It is 
doubtful if the decision against the validity of the statute 
can be sustained on the point taken by the New York Court 
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of Appeals, that it was the established law when the Con- 
stitution was adopted that no man can be held liable without 
fault. The constitutional guarantees of liberty and prop- 
erty do not require that the rules of law, even though of a 
fundamental character, shall remain unchanged. The com- 
mon law itself is subject to be abrogated by legislation, and 
even the doctrine of vested rights, which has grown up out 
of the constitutional guarantees of property, can hardly be 
extended so as to insure the unchangeability of established 
rules of law. It is only the rights of property that have 
been acquired under existing laws that are protected against 
subsequent legislation. 

There is a taking of property in making a man pay for 
injuries which wer^e no fault of his, but it is quite possible 
that this liability may, without gross injustice, be made a 
condition of employing men to work for you under condi- 
tions of a certain character. It is the question of injustice 
that is at the bottom of the case, for it is the violating of 
accepted opinions as to what are individual rights which the 
State is bound to respect, that is the duty of the courts to 
maintain. To the modern mind there is a sense of injus- 
tice in liability without fault, and the modern law of torts 
is, as Professor Wigmore says, "a rationalized adjustment 
of legal rules to considerations of fairness and social pol- 
icy.''^ But this was not so at the beginning*. "The primitive 
Germanic law," in which our law of torts had its origin, 
"knew nothing," as Professor Wigmore says, "of those re- 
finements. It made no inquiry into negligence, and it based 
no rule on the presence or absence of a design or intent." 

We cannot pursue the important questions involved in 
these statutes called the "Workmen's Compensation Acts." 
The pertinency of them in the present discussion is the fact 
that, like the statutes limiting the hours of labor, they in- 
volve the courts in burning social and industrial questions, 
with individual property rights on one side and the interests 



1 Wigmore on Tortious Responsibility, 7 Harvard Law Rev., pp. 
315-342. 383. Select Essays on Anglo-American History, Vol. 3, 475. 
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of large masses of people on the other, and that they are 
examples of other popular movements which involve the 
same antagonism. One of the remedies suggested for judi- 
cial conservatism on such questions is the recall of the 
judges by popular vote. Such a remedy would be to impair 
the self-respect of the judges and the respect of the people 
for the courts. The very attempt to recall any public officer 
inflicts upon him a personal disgrace before he has had an 
opportunity of being heard, and when applied to judges, 
whose position compels them to keep silent, the proceeding 
is intolerable. It is admitted by its advocates that the plan 
is only a last resort, and only to be insisted upon because the 
judges by their training and traditions cannot accept the 
new conceptions of liberty and property and the power of 
the majority to make the laws. 

The true remedy is rather for courts and lawyers to keep 
themselves in touch with the facts of life as they are; to 
know the conditions under which men and women work, 
and to study with sympathy, as well as with knowledge 
of the facts ascertain what is the sort of legislation 
needed for the promotion of the public health, safety and 
welfare, and so to understand what is in truth the opinion 
of reasonable men on the question what is a bona fide exer- 
cise of the police power and not an undue invasion of indi- 
vidual liberty. The courts and the bar must understand 
also that there are steady and irresistible changes in public 
opinion as to what constitutes property and what is the na- 
ture and what are the true limitations of individual liberty, 
and that public opinion firmly established must in the end 
become law. It is only by knowing actual conditions and 
recognizing established changes in the meaning of property 
and liberty that the constitutional guarantees of the essence 
of property and liberty can be fully maintained, and the 
importance of maintaining both these ideas is of the utmost 
importance for the development of human character. 

By public opinion I do not mean the vote of a majority 
and I am fully convinced that individual liberty is of the 
essence of our institutions. To maintain the principle 
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that there is a limit in Republican government to the power 
of the majority to make the laws is one of the most valuable 
functions the courts have to perform. There is nothing in 
human government more important than the preservation 
of the sense of individual personality. This sense which 
was almost crushed out under the Roman Empire was given 
new life by Christianity. It was the whole power of the 
imperial idea that was withstood when Athanasius against 
the world maintained the doctrine of the Divinity of Christ 
which gave to humanity that sense of the dignity and value 
of the individual human soul which is the germ idea of uni- 
versal democracy. This sense was preserved and intensi- 
fied by struggles against the power of rulers and the op- 
pression of the powerful. It was expressed in Magna 
Carta by the feudal lords themselves as against the king, 
although little thought was there then of liberty of contract 
with respect to the hours of labor. Laborers by the statute 
of Edward III from whose reign we have the phrase "due 
process of law" were compelled under pain of imprisonment 
to work at the old wages for any man who might require 
them. The sense of individuality was expressed again when 
Lord Coke, in his struggle with King James, endued Magna 
Carta with sovereignty for the protection of British sub- 
jects under the laws of Parliament. The same sense of in- 
dividual rights was strongly imbedded in the minds of our 
early settlers and they expressed it in their quotations from 
Magna Carta in their charters and fundamental agree- 
ments. It was expressed again in the constitutions of the 
several States and in that of the United States and finally it 
was declared in the Fourteenth Amendment in a clause 
limiting the power of the States. In all these there was the 
expression of the deep-seated sense that the individual man 
had rights and immunities which he would not surrender to 
any government. This sense of individuality is the product 
of our religion and of the struggles of centuries for civil 
liberty, and it is as dear to men now as it ever was. It is 
of the utmost importance that it should be maintained, 
although the struggle for civil liberty has ended in the su- 
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premacy of the people themselves, and the champions of the 
people are demanding that their government be unrestrained. 

We are fortunate in having, by reason of our written 
Constitution and a chain of circumstances peculiar to our- 
selves, found in the courts our means of defense against 
the danger of which we are warned by John Stuart Mill — 
the tyranny of "society collectively over the separate indi- 
viduals who compose it."^ A law is not justified by the 
mere fact that it is the will of the majority unless it is also 
such as to do injustice to none. There will be the greater 
need for judicial review if the movement for direct legisla- 
tion should prevail. In such legislation the purpose of at- 
taining the principal object overrides considerations of 
injustice in the details, and there will be the greater value 
in the restraining power of the courts. 

It is because of the great value of this power of our judi- 
ciary thsit the true position of the courts in our system of 
government should not be misunderstood, and that the con- 
fidence of our people in the judiciary should not be impaired 
through fear of undue exercise of power. The power of 
the courts to declare acts of the legislature invalid was not 
given to them in express terms, nor is it inherent in the fact 
that the Constitution is written. There are nations having 
written constitutions in which such power is not recognized. 
That there was such a power was not understood when our 
first State Constitutions were adopted, and the case in which 
it was first declared was Holmes v. Walton, in New Jersey, 
in 1780. The power of the courts, though strongly asserted 
before, was not generally recognized until after the logic of 
it had been formulated by Chief Justice Marshall. The 
exercise of the power, as Prof. James Bradley Thayer 
pointed out in his Essay on Constitutional Law,^ grew out 
of the fact that in our colonies acts of the legislature under 
written charters were subject to judicial review by the 
Privy Council, and this power of judicial review was natu- 



^ Mill on Liberty, p. 15. 

2 Legal Essays by James Bradley Thayer, pp. 1-4, The Bioston 
Book Co.. Boston, 1908. 
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rally assumed by our own courts when they came to deal 
with statutes not in accord with the new fundamental laws. 

That the legislative and judicial powers must be kept dis- 
tinct was one of the fundamental political doctrines of the 
time, and there was no thought of usurping the functions of 
the legislature. 

It is the duty of the courts, however, to declare the law 
judicially in suits between parties, and the Constitution, 
whether expressly made so or not, is the supreme law of the 
land. 

The inevitable result is that the courts have the power 
not merely to interpret the statutes, but also to declare that 
they have not the effect of law, and so it has come about 
that the courts have a veto power over legislation if in their 
judgment it is contrary to the Constitution of the State or 
the United States. It was Mr. Justice Holmes that quoted 
to Prof. John C. Gray what Professor Bradley calls the 
sagacious remark of Bishop Hoadley, made nearly two cen- 
turies ago: "Nay, who ever hath an absolute authority to 
interpret any written or spoken laws, it is he who is truly 
the law-giver to all intents and purposes, and not the person 
who first wrote or spoke them."^ 

This was said long before there was any question of the 
relation between the laws and the Constitution. The diffi- 
culty is inherent in all judicial power in the application of 
statutory law and the difference is only one of degree. The 
remedy lies in the attitude of the courts towards the power 
of the legislature, and we have assurance in the history of 
judicial decision in this country that our courts fully appre- 
ciate the peculiar responsibility that is thrown upon them in 
the exercise of judicial functions when not merely the inter- 
pretation, but also the validity of acts of the legislature is 
to be determined by them. They fully understand the truth 
of what was said by Chancellor Waties, of South Carolina, 
in 1812, that "the interference of the judiciary with legislative 
acts, if frequent or on dubious grounds, might occasion so 



^ Admrs. of Byrne v. Admrs. of Stewart, 3 Des., 466. 
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great a jealousy of this power and so general a prejudice 
against it as to lead to measures ending in the total over- 
throw of the independence of the judges, and so of the best 
preservative of the Constitution,^ and they have adopted 
the rule laid down by Chief Justice Tilghman in Pennsylvania 
in 181 1, who said: "For weighty reasons it has been as- 
sumed as a principle in constitutional law by the Supreme 
Court of the United States, by this court, and by every other 
court of reputation in the United States, that an act of the 
legislature is not to be declared invalid unless the violation 
of the Constitution is so manifest as to leave no room for 
reasonable doubt." 

It has been suggested by Professor Thayer that there may 
be a difference in the attitude of a court toward the legisla- 
tion of a co-ordinate legislature and that of a court dealing 
with provisions of the Constitution of the United States 
expressly limiting the power of the States, but even in main- 
taining the supremacy of the Federal Government in the 
sphere in which it is supreme the courts are mindful of the 
fact that in the police there is a power retained by the States, 
and that the discretion to be exercised is that of the legisla- 
ture, and they hold that the duty of protecting individual 
liberty and property falls upon the courts only when the 
discretion is abused. 

The accepted rule of the United States Supreme Court 
is expressed by Mr. Justice Day in McLean v. Arkansas,^ a 
few years ago (211 U. S., 599), when he said: "If the law 
in controversy has a reasonable relation to the protection of 
the public health, safety or welfare, it is not to be set aside 
because the judiciary may be of opinion this act will fail of 
its purpose, or because it is thought to be an unwise exer- 
tion of the authority vested in the legislative branch of the 
Government." 

That individual liberty includes liberty of contract with 
respect to labor as well as business, has been settled beyond 



1 6 Harvard Law Review, p. 33 ; Thayer's Legal Essays, p. 33. 

2 Com. V. Smith, 4 Bin., 117. 
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question by the decisions of the Supreme Court ; but it is also 
the established doctrine of the court, said Mr. Justice Day 
in this same case, that "the liberty of contract is not uni- 
versal, and is subject to restriction by the legislative branch- 
of the Government in the exercise of the police power to 
protect the safety, health and welfare of the people. It is 
also true that the police power of the State is not unlimited 
and is subject to judicial review, and when exerted in an 
arbitrary, oppressive manner may be annulled as a violation 
of the Constitution." The courts are not unaware of the 
changes in social and industrial conditions, nor of the trend 
of thought toward collective action for the public welfare. 
They are willing to agree with Mr. Justice Moody when in 
his dissenting opinion in the Employers' Liability cases he 
said: "The economic opinion of judges and their views of 
the requirements of justice and public policy, even when 
crystallized into well-settled doctrines of law, have no consti- 
tutional sanctity," and while willing to bear the burden that 
is put upon them by the Constitution, they appreciate the 
fact that it is not well that the legislature should shift upon 
the courts all responsibility for correcting the injustice in- 
volved in ill-considered remedies attempted for the cure of 
public evils. 

While they keep in mind the principles clearly expressed 
in these decisions, the courts, even in time of sharp conflict 
of social forces, will not be likely to arouse jealousy of their 
power, and I think we may rest assured that, while leaving 
to the legislatures free scope to make provision under new 
conditions for the public health, safety and welfare, the 
courts will preserve our ancient heritage of the immunity 
of the individual against arbitrary power, whether of king or 
people, and of the right of every man to his liberty and his 
property, and so shall be maintained not the rule of the 
majority, but the sovereignty of the organic State, with the 
immunities reserved to the individual citizen. 

W. Burns Trundle : I move a vote of thanks of this 
Association to the distinguished speaker who has just 
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addressed us for his very interesting and instructive 
paper. 

The motion was duly seconded and after vote was de- 
clared carried. 

The President: The next business in order is un- 
finished business. 

Thomas Foley Hisky: I desire to submit to the As- 
sociation the following report of the Auditing Commit- 
tee appointed to audit the books of the Treasurer. 

REPORT OF THE AUDITING COMMITTEE. 

To the Officers and Members of the Maryland State Bar 
Association: 

Your committee appointed to examine the report of the 
Treasurer, respectfully reports that we have carefully ex- 
amined the same, both as to amounts received and disbursed, 
and find it correct in every particular. 

The balance in the Fidelity Trust Co. to the credit of the 
Association June 28, 191 1, is $1,782.84. 

Respectfully submitted, 

Thos. Foley Hisky, 
w. h. surratt, 
Jesse Slingluff. 

W. Burns Trundle: I move the report of the Audit- 
ing Committee be accepted. 

The motion was duly seconded and after vote was de- 
clared carried. 

The President: Unless there is further unfinished 
business the reports of committees are now open for dis- 
cussion. 

James U. Dennis : Mr. President, did you appoint the 
committee suggested by Judge Boyd ? 

The President: The committee has not yet been ap- 
pointed, but will be announced probably this afternoon. 
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I overlooked one of the orders of business, new busi- 
ness. Is there any new business to come before the As- 
sociation ? 

Judge Hunter A. Boyd : I have a resolution which I 
cannot say I have been carrying around, but I have had 
it over a year. I did not care to delay you too long last 
year. I went prepared to offer it, but everybody seemed 
to want to get out of the meeting, so I did not offer it. 
It seems to me that it is a matter of some importance, 
and it is offered as an amendment to the Constitution of 
this Associatioa It is as follows : 

That Article 10 of the Constitution be amended by adding 
another Section to read as follows : 

Section 2. The Committee on Laws shall, not later than 
thirty days after the final adjournment of each session of the 
Legislature, and sooner if practicable, prepare a memoran- 
dum of all Public General Laws passed during such session. 
Said memorandum shall so state the subject of each of such 
laws as to inform the members of the bench and bar that 
there has been legislation affecting such subject, and when 
practicable a brief statement of the purport of the law shall 
be made. Said memorandum shall be printed and a copy 
mailed to each member of the Association as soon as pos- 
sible; the cost of the preparation, printing and distribution 
of the memorandum (including necessary clerical assist- 
ance) to be paid by the Treasurer on the order of said 
committee. 

All of the members of the bar, as well as members of 
the bench, will remember, particularly last year, how long 
we were without definite knowledge as to what laws had 
been passed by the Legislature. Som.e time during the 
fall we received that information officially. My idea is 
for this Association to do that which at one time I under- 
took to do myself, more particularly for the benefit of the 
members of the Court of Appeals, but which, later on, I 
found it practically impossible to do because a good many 
of the laws are not sent over to the Clerk of the Court 
of Appeals very promptly. As I understand it, they 
are first reported by the Governor. All I did was to take 
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the Public General Laws and make a slight notation of 
what that law embraced; but this committee, if it was a 
very long law, could give the title of the Act and send 
that out to the members of the Association and each 
member receiving that would at least be advised of the 
fact that legislation had taken place on that subject. If 
he had some matter on that particular subject, or if the 
Court had some case before it that may involve some 
change, the law could then be investigated further and it 
could be ascertained just what the legislation was. 

I am satisfied this can be done in a day, or at most 
in two days, by simply giving a memorandum in regard 
to the matter. As I said just now, I tried it, and to give 
you some idea of what I mean, I will illustrate by the 
laws of 1908, and take as an example the first law in the 
Acts of 1908, chapter 638, upon which I made this 
memorandum : 

Chapter 638. Repeal Section i of Article 10, title "At- 
torneys at law and attorneys in fact," and re-enact same 
with amendments. Prohibits practicing without being 
admitted to the bar and declares who shall be deemed 
an attorney-at-law for purposes of that article. 

I noticed that Chapter 10 1 was some long law, and 
I simply copied the title. That will give us notice that 
there has been legislation on the subject and we can make 
further inquiry and ascertain whether it is important for 
us to know just what that change iti the legislation was. 
It may be that some member of the bar is called upon for 
advice in some very important matter which may be en- 
tirely changed by some act of the Legislature. It seems 
to me that it was as late as September or October last 
year before the laws of 1910 were distributed. I am not 
very familiar with our constitution but my recollection 
is that it can be amended by two-thirds vote. 

The President: It can be amended by two-thirds 
vote. 
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Lindsay C. Spencer : I would offer an amendment to 
that resolution to the effect that the committee shall also 
report at the same time on the state of the bills which 
this Association has submitted. Of course any member 
of the Association can, if he is sufficiently industrious, by 
going through the proceedings of the last meeting of the 
Association and comparing them with the acts of the 
Legislature, find that out for himself, but it involves a 
certain amount of labor. It seems to me we ought to 
know after we have considered a bill what has become of 
it. While the committee is doing this work suggested by 
Judge Boyd it can, with slightly additional labor, attend 
to that legislation. 

Judge Hunter A. Boyd: This amendment would 
show whether or not such an act were passed which we 
had recommended. My idea was to cover all the public 
general laws and by an examination of that memorandum 
we could ascertain whether or not it was acted on. 

Leon E. Greenbaum: I do not wish to offer an 
amendment but it occurs to me it would be rather a 
difficult thing for the Committee on Laws to get together 
and do that work during the session of the Legislature, 
and besides, the resolution probably limits it too much 
to the employment of clerical assistance. Would it not 
be better for the President himself to authorize some 
lawyer to make that draft and send it out in that way? 
I simply say that because of the probable difficulty of 
getting the committee together and because it is legal 
rather than clerical work. I think Mr. Trundle will ap- 
preciate what I am saying. Would it not be better to 
have the President employ someone, some man who will 
go down to Annapolis from time to time, he would not 
have to go down daily or weekly, to keep in touch with 
the situation and let him be paid for doing that work, 
someone who is legally qualified to do it. It seems to me 
that would be a quicker and more effective way of 
getting at results. 
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Ralph Robinson : It ought to be the duty of some pub- 
lic official to furnish all such acts to the Court and also 
make it possible for any member of the bar to secure 
them from him. I do not mean that he should furnish it 
to every member of the bar of the State of Maryland, 
but it seems to me it should certainly be the duty of some 
public official to furnish the Courts of Maryland with a 
copy of all the laws passed by the Legislature and it 
should not be left to an association of this kind to do 
that work. It seems to me that it is the business of an 
association of this sort to suggest such changes in the 
law in order to cover such matter. Why should not that 
duty be placed upon some official of the State of Mary- 
land? Why vshould this Association be burdened with 
that labor, particularly when it involves the payment of 
money which is contributed by the members of this As- 
sociation, especially when, it seems to me, in this instance 
the expense ought to be borne by the State of Maryland ? 
I do not mean to say that we should pass a law that 
copies should be furnished to every member of the bar 
*of the State of Maryland, but there certainly should be 
some method making it possible for every member of 
the bar to secure a copy of every act passed. It certainly 
seems to me that some public official should furnish these 
laws to the Courts promptly and not make us wait for 
the publication of the laws which we all know are long 
delayed and which were esipecially long delayed last 
time. 

I simply offer this as a suggestion. If Judge Boyd 
thinks better of his plan, I shall of course defer to his 
wisdom in the matter; but it seems to me that this As- 
sociation ought not to be burdened with that labor and 
expense. Why should not the State of Maryland as- 
sume that burden and expense? 

It would be a very easy matter for the Secretary of 
State when the bills are signed to make a list and have 
the information published and furnished to all the courts 
in the State, including the Court of Appeals. 
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W. Bums Trundle: It seems to me that this is a 
matter of great practical importance. We all know, from 
the time the Legislature adjourns until we get an ac- 
curate knowledge of the laws which have been passed, 
that the courts are in the dark and so are counsel in the 
dark in advising their clients. Nothing would be more 
appropriate, it seems to me, to the duties of this As- 
sociation than to provide a method of informing its mem- 
bers promptly of every change in the statute law made 
by the Legislature. The only difficulty about referring 
it to the Committee on Laws is practically the one pointed 
out by Mr. Greenbaum. The members of the Commit- 
tee live in different places, some in Allegany county and 
some in Wicomico and so on, and there would be great 
difficulty in getting them together. 

Perhaps it would be better and more practicable for the 
chairman to appoint some member of this Association 
whose duty it shall be to keep himself informed of the 
laws which are passed and inform each member of the 
Association. In order that the Secretary of State should 
do this would of course require some legislation defining 
his duties, and it seems to me we are simply going around 
the bush in doing that. We had better not wait for that. 
That could be provided for by act of legislature, but we 
want before that is done somebody to be designated and 
appointed for the duty of ascertaining every change of 
the law promptly and informing every member of the 
Association what that change is. Possibly it might be 
more effectively accomplished by the chair appointing 
some lawyer whose duty it shall be to keep himself ad- 
vised on these matters and in turn sending to each mem- 
ber of the Association, not necessarily a draft of the law, 
but a memorandum of the changes made from time to 
time so the members of the Association may know what 
the law is. 

Judge John P. Briscoe : There would be no difficulty 
about the committee doing that; they could do that, 
could they not? 
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Mr. Trundle : The committee can employ someone to 
do the very same thing. I second Judge Boyd's motion. 

Judge Boyd : Let me make an explanation. I do not 
know that I made myself understood. I made the mem- 
orandum simply as an illustration of what I had in mind, 
and also in reference to the point that those who had 
no experience with this character of work might suppose 
it would involve a great deal of labor. I am satisfied 
when I used to do it that I did it in two or three after- 
noons, with the aid of the Court Messenger, who was not 
a lawyer. I would make the memorandum and he would 
copy it off. 

I am perfectly satisfied that if you would arrange that, 
as soon as a bill is passed and signed by the Governor, a 
copy of it be sent to the chairman of the Committee on 
Laws that it would be done, and then a start could be 
made at once and thirty days anyhow after the adjourn- 
ment of the Legislature we could have the information. 
I thought at one time about having them sent out before 
the adjournment. Some acts were passed in January and 
some in February, but I concluded that would be asking 
too much. But we could make some arrangement by 
which the laws could be sent to the chairman of the Com- 
mittee on Laws, or the Secretary of the Association, so 
they could be reached for investigation by any member 
of the Association in Baltimore or those who have ready 
access to Baltimore and in that way see what laws were 
passed in the meantime. 

I am perfectly satisfied that two days' good work with 
proper clerical assistance would enable all to be done 
which I have in mind. I am perfectly satisfied on that 
point. I used to work in the afternoon after court 
adjourned, when I undertook that sort of thing, and I 
am sure it did not take me more than two or three after- 
noons to do what was necessary and I did not have the 
assistance of a clerk, but only of a court messenger. 

Samuel S. Field : I want to ask for some information 
before I vote on the resolution. I understand Judge 
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Boyd's resolution only involves the pay of clerical as- 
sistance, but if the committee is going to employ a lawyer 
to gain this information, ought we not to have some idea 
of the expense to which we are going to be put. 

Edwin W. Farber : It seems to me it ought to be left 
to the committee to make the proper arrangements. We 
ought not to wait for legislative action. 

W. Mitchell Diggs: In accordance with the sugges- 
tion which has been made I wish to call the attention of 
the Association to the law which provides for the pub- 
lication of the laws by the press of the State. I do not 
know whether I am treading on the toes of any brother 
wlio happens to be the editor of a local newspaper, but 
I would like to say in this connection that following out 
Judge Boyd's idea, not for the next session of the Legis- 
lature, but hereafter, because probably it would require 
an act of the Legislature to put it into effect, I would of- 
fer this suggestion, instead of publishing in full some 
laws designated by the President of the Senate and the 
Speaker of the House in the different newspapers 
throughout the State, for which they are fully and amply 
paid, that they be required to publish just what Judge 
Boyd now suggests. 

I know in my own county $600 every two years is 
paid by the State of Maryland for the publication of the 
laws as provided for by the law, being such laws as the 
President of the Senate or the Speaker of the House may 
designate. Instead of publishing the memorandum of 
the laws of the last sessiion, there were four or five 
laws published in full which took up six or eight columns 
of the average county newspaper. If that were put in 
such form as Judge Boyd suggests, giving the title and 
a short description of what the law provides, and where 
the law is very long, give the title as he suggested, it 
seems to me we could derive this benefit quickly and at 
the same time not only benefit ourselves, as members of 
the profession, and assist the Courts, but also save the 
State of Maryland quite a considerable amount of money. 
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The President: I apprehend it wili be necessary to 
have a rising vote in order to determine whether the re- 
quired two-thirds vote has been taken, which is required 
by the 0>nstitution, where an amendment to the Con- 
stitution is involved. I will call attention to the pro- 
visions of Article 20 of the Constitution in reference to 
amendments, which is to the effect that the Constitution 
may be altered or amended at any annual meeting on 
recommendation of the Executive Council by a vote of 
the majority of the Council present, or without such 
recommendation, by a two-thirds vote of the members 
present, and the present vote will be taken by a rising 
ballot. 

The question was then put, and on the vote being 
taken, it was decided unanimously in the affirmative, and 
was accordingly declared carried. 

J. Charles Linthicum: In voting for Judge Boyd's 
amendment there is one thing to which I would like to 
call your attention, and that is that it only bridges us 
over until we get the laws. The principal thing, in my 
opinion, is that we ought to have the laws themselves. 
There is no reason I know of why the law should not be 
printed promptly and indexed promptly after the 
adjournment of the Legislature. 

It seems to me this is a matter this Association ought 
to take up without any further delay. After you have 
this little synopsis you have not the whole law, but you 
have to get a certified copy, or else go to Annapolis and 
read it over, and it does seem to me that we ought to 
take some action looking to having the laws promptly 
published and indexed. There is no reason in the world 
why this should not be done. I tried, when I was in the 
Legislature, to help out the members of the Baltimore 
Bar in the past, by sending all the bills, as printed, to the 
Bar Library, and by keeping a set of the Journals of the 
House and Senate in the Bar Library at all times so that 
they could be examined. 
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But it seems to me that this resolution is something 
which only bridges over a certain time until we can get 
the laws themselves. There is no reason why we should 
not have the laws promptly indexed and printed, and I 
should like to make the following motion : 

That a committee of three be appointed by the Presi- 
dent to wait upon the Governor and the printing com- 
mittees of the Senate and House of the session of 19 12, 
and insist on a prompt indexing and publication of the 
laws of the Legislature of 1912. 

The motion was duly seconded, and after vote was de- 
clared carried. 

David Ash: I wish to offer a resolution in relation 
to the preparation of records in appeals. Unfortunately, 
the rules of our Court of Appeals are very indefinite as 
to what should make up a record for the Court of Ap- 
peals. I hear some gentleman near me saying that he 
does not quite agree with me, but as an example of the 
indefiniteness of it, I wish to state to you, Mr. Presi- 
dent, that this morning I submitted to one of the leading 
attorneys of our State and complained of the indefinite- 
ness of our rules and statutes on the matter of the 
preparation of records in cases of appeal, and he said, 
"There is not a bit of trouble. There may be some 
trouble in relation to the preparation of the law records, 
but certainly there cannot be any in the preparation of an 
equity record." I asked, "What is proper to put in the 
record?'' "Why," he said, "put in everything." 

The Court of Appeals in an exceedingly late opinion 
has said that the statute is very clear as to what is re- 
quired to be put in an equity record. I must respectfully 
differ with the Court. The statute says that everything 
that is pertinent to the point to be argued before the 
Court of Appeals shall be put in and what is not perti- 
nent shall be left out. While that is clear enough, I do 
not think it is very definite. In order to draw your at- 
tention to the fact, Mr. President, I desire to state that 
at the April term of the Court of Appeals eleven per cent. 
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of the entire number of cases that went up were dis- 
missed by the Court of Appeals. Presumably, able coun- 
sel prepared the records. The records are prepared at 
great expense and the clerks of the c6urts are paid very 
liberally for their work in connection therewith. The 
record must be printed, briefs must be printed, and it 
seems to me that it is a very low estimate to say that the 
preparation of the average record in an equity case costs 

$150. 

No matter what the technical rule or technical law in 
relation to the preparation of records may be, it is of 
prime importance that the respect so well earned by the 
courts of Maryland should be maintained among the 
people at large. While we as lawyers, and the members 
of the judicial body as judges, may be perfectly satisfied 
with the technical nicety of the dismissal of a bill, I re- 
spectfully submit to you, Mr. President, that the litigant 
cannot see that technical nicety, especially after he has 
gone to an expense of from $250 to $1,000, and then has 
his bill dismissed without any opportunity of having his 
case heard on its merits. 

Someone near me again asks a question. Why? The 
answer to that question is because his counsel is unable 
to tell him with any degree of certainty as to why the 
appeal was dismissed. Counsel use their best judgment 
in the preparation of records. An appeal is dismissed 
and the reasons frequently are not highly satisfactory 
either to the uncultivated mind of the losing litigant nor 
to the legally cultivated mind of his counsel. 

Take this as a case in point. Suppose that a clerk of 
a court misconceives his duty as it is generally under- 
stood at the Bar, suppose some clerk charges 50 or 75 
per cent, more than he is legally entitled to for making 
up the record. What is the remedy of the party appeal- 
ing to have his record in the Court of Appeals in time? 
I am not going to undertake to answer that question. It 
is a question which may raise a very material and serious 
doubt. 
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There is another view of this subject, and that is 
that it seems to me to be eminently unjust to burden the 
honorable judges of the Court of Appeals with what in 
effect amounts to legislation. They are not to be called 
upon to say arbitrarily, or apparently arbitrarily, what 
does constitute a good record or what does not, except 
within very narrow limits. It seems to me that the law 
ought to be clear and well defined on that subject, and 
for that reason I prepared a resolution, and suggest that 
the whole matter be referred to our Committee on Laws, 
unless the members of the Association think otherwise, 
when I shall be glad to entertain an amendment that it 
shall be referred to a special committee instead. I beg to 
read the resolution, which is as follows : 

Resolved, That the questions (i) of clerk's costs for the 
preparation of records for the Court of Appeals; (2) of the 
matter to be included in records for the Court of Appeals ; 

(3) of the duties of the clerks in relation to such records; 

(4) of the duties of the judges of the courts of original 
jurisdiction in relation to such records; (5) of the duties 
of the Court of Appeals in relation to defective records ; (6) 
of the duties of the Court of Appeals in relation to belated 
records ; 

Be, and the same are hereby, referred to the Committee 
on Laws, with instructions to said committee to consider and 
formulate needed legislation or rules of court, as the case 
may be, and to report such contemplated legislation or rules 
of court at the next meeting of this Association, together 
with such recommendations as to said committee may 
seem fit. 

The motion was duly seconded. 

Mr. Ash: There is one very particular matter to 
which I wish to draw your attention, and that is the 
fourth section of this resolution going to the question of 
the duties of the Courts of Original Jurisdiction in re- 
lation to such records. 

There appears to be a fair difference of opinion be- 
tween the members of the Bar and the members of the 
Judiciary as to what the real duties of the Judges of the 
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Courts of Original Jurisdiction are in relation to such 
records, and particularly whether or not they have any 
active duties at all. There seems to be a theory gaining 
foothold that the judge from whom the appeal is taken 
has a right to control what is to be put into that record, 
and I most respectfully submit to you that it seems to me 
that that is most eminently improper and practically op- 
posed to the many opinions of our sister states, though 
we have no opinion of our Court of Appeals unless it be 
in the present April term of which I have any knowledge 
on that particular point. 

The question was put on Mr. Ash's motion, and on the 
vote being taken, it was declared carried. 

John B. Deming: I offer the following resolution, 
which, together with the two acts accompanying the 
same, I move be referred to the incoming Comfnittee on 
Laws: 

Resolved, That this Association does hereby declare its 
approbation of the text of the two uniform acts finally ap- 
proved by the Conference of Commissioners on Uniform 
State Laws in August, 1910, entitled, respectively: 

(i) An act relative to wills executed without this State, 
and 

(2) An act relating to desertion and non-support of wife 
by husband, or of children by either father or mother, and 
providing punishment therefor. 

And be* it further Resolved, That this Association does 
hereby recommend the said acts for adoption by the next 
General Assembly of Maryland. 

An Act Relative to Wills Executed Without This State, and 
to Promote Uniformity Among the States in That Respect, 
in Final Form Approved by the Conference, August, 1910- 

Section i. Be it enacted, etc., That a last will and testa- 
ment executed without this State in the mode prescribed by 
the law either of the place where executed or of the testa- 
tor's domicile, shall be deemed to be legally executed, and 
shall be of the same force and effect as if executed in the 
mode prescribed by the law of this State, provided said last 
will and testament is in writing and subscribed by the 
testator. 
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An Act Relating to Desertion and Non-Support of Wife by 
Husband, or of Children by Either Father or Mother, and 
Providing Punishment Therefor; and to Promote Uni- 
formity Between the States in Reference Thereto. 

Section i. Be it enacted, etc.. That any husband who shall, 
without just cause, desert or wilfully neglect or refuse to 
provide for the support and maintenance of his wife in desti- 
tute or necessitous circumstances; or any parent who shall, 
without lawful excuse, desert or wilfully neglect or refuse to 
provide for the support and maintenance of his or her child 
or children under the age of sixteen years in destitute or 
necessitous circumstances, shall be guilty of a crime, and on 
conviction thereof shall be punished by fine not exceeding 
five hundred dollars or imprisonment in the not ex- 
ceeding two years, or both, with or without hard labor, in 
the discretion of the court. 

Sec. 2. Proceedings under this act may be instituted upon 
complaint made under oath or affirmation by the wife or 
child or children, or by any other person, against any person 
guilty of either of the above-named oflFenses. 

Sec. 3. At any time before the trial, upcMi petition of the 
complainant and upon notice to the defendant, the court, or 
a judge thereof in vacation, may enter such temporary order 
as may seem just, providing for support of the deserted wife 
or children, or both, pendente lite, and may punish for viola- 
tion of such order as for contempt. 

Sec. 4. Before the trial, with the consent of the defend- 
ant, or at the trial, on entry of a plea of guilty, or after con- 
viction, instead 'of imposing the penalty hereinbefore pro- 
vided, or in addition thereto, the court in its discretion, hav- 
ing regard to the circumstances and to the financial ability 
or earning capacity of the defendant, shall have the power 
to make an order, which shall be subject to change by the 
court from time to time, as circumstances may require, 
directing the defendant to pay a certain sum periodically, 
for a term not exceeding two years, to the wife or to the 
guardian, curator or custodian of the said minor child or 
children, or to an organization or individual approved by the 
court as trustee ; and shall also have the power to release the 
defendant from custody on probation for the period so 
fixed upon his or her entering into a recognizance, with or 
without surety, in such sum as the court or a judge thereof 
in vacation may order and approve. The condition of the 
recognizance shall be such that if the defendant shall make 
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hfs or her personal appearance in court whenever ordered to 
do so, and shall further comply with the terms of such order 
of support, or of any subsequent modification thereof, then 
such recognizance shall be void, otherwise of full force and 
effect. 

Sec. 5. If the court be satisfied by information and due 
proof under oath that at any time during said period of two 
years the defendant has violated the terms of such order, it 
may forthwith proceed with the trial of the defendant under 
the original charge, or sentence him or her under the original 
conviction, or enforce the suspended sentence, as the case 
may be. In case of forfeiture or recognizance and enforce- 
ment thereof by execution, the sum recovered may, in the 
discretion of the court, be paid in whole or in part to the 
wife, or to the guardian, curator, custodian or trustee of the 
said minor child or children. 

Sec. 6. No other or greater evidence shall be required to 
prove the marriage of such husband and wife, or that the 
defendant is the father or mother of such child or children^ 
than is or shall be required to prove such facts in a civil 
action. In no prosecution under this act shall any existing 
statute or rule of law prohibiting the disclosure of confi- 
dential communications between husband and wife apply, 
and both husband and wife shall be competent witnesses to 
testify against each other to any and all relevant matters, 
including the fact of such marriage and the parentage of 
such child or children; provided that neither shall be com- 
pelled to give evidence incriminating himself or herself. 
Proof of the desertion of such wife, child or children in des- 
titute or necessitous circumstances or of neglect or refusal 
to provide for the support and maintenance of such wife, 
child or children shall be prima facie evidence that such 
desertion, neglect or refusal is wilful. 

Sec. 7. It shall be the duty of the sheriff, warden or other 
official in charge of the county jail, or of the custodian of 
the reformatory, work-house or house of correction, in 
which any person is confined on account of a sentence at 
hard labor under this act, to pay over to the wife or to the 
guardian, curator or custodian of his or her minor child or 
children, or to an organization or individual approved by the 
court as trustee, at the end of each week, for the support of 

such wife, child or children, a sum equal to for each 

day's labor performed by said person so confined. 
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Sec. 8. This act shall be so interpreted and construed as 
to effectuate its general purpose to make uniform the law of 
those States which enact it. 

Sec. 9. Repealing clause. 

Sec. 10. This act shall take effect the day of 

Anno Domini 19 

The motion was duly seconded and after vote was de- 
clared carried. 

Samuel S. Field: As I understand it, the resolution 
has not been adopted, but the motion was simply to refer 
the matter to the committee. 

The President : The vote was on the motion simply to 
refer to the committee and not on the adoption of the 
resolution. 

If there is no other new business, any member wishing 
to recommend the election of any new member, will find 
this an appropriate time to present the name. 

James W. Chapman, Jr. : I have one application from 
Philip H. Close, of Belair, properly approved by the 
committee. 

Samuel S. Field : I move his election as a member of 
this Association. 

The motion was duly seconded, and after vote de- 
clared carried. 

The President : If there is no further business to come 
before the Association, a motion to adjourn is in order. 
Before that motion is put, I desire to call attention to the 
fact that there will be a meeting of the Association this 
afternoon at three o'clock for the purpose of discussing 
the report jof the Committee on Laws, and I trust that 
members will be prompt in their attendance. 

Thomas Foley Hisky: I move we now adjourn. 

The motion was duly seconded, and after vote declared 
carried, and the Association was accordingly adjourned 
until three o'clock P. M. 
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AFTERNCX)N SESSION. 

Pursuant to adjournment the Association convened at 
three o'clock P. M., the President being in the chair. 

The President : The business now before the Associa- 
tion is the discussion of reports of committees and the 
committee whose report is most important for considera- 
tion and discussion is the Committee on Laws. I would 
like to know the wishes of the Association in regard to 
the discussion of the report of the Committee on Laws as 
to how it shall be taken up, whether as a whole or sep- 
arately, as there are several separate recommendations 
made by that committee. 

Charles H. Stanley : I move that the report be taken 
up for discussion separately as to the several recom- 
mendations embodied in that 'report. The motion was 
duly seconded and after vote declared carried. 

The President: The first recommendation of the com- 
mittee is in reference to a bill entitled "Volunteer Militia 
Exempt from Jury Duty,'' and has reference to the pay- 
ment by honorary members of ten dollars a year, the 
payment of which exempts them from jury duty. 

George P. Thomas : I move that the first bill, just re- 
ferred to, m reference to "Volunteer Militia Exempt from 
Jury Duty," be taken up now and that it be approved by 
the Association. 

Jesse Slingluflf : I have an amendment I would like to 
make to the second bill. 

Mr. Thomas : We are only discussing the first bill. 

The President : I presume that we shall have to take 
those two bills together, as they refer to the same matter. 

Mr. Slingluflf : The first bill is an act to repeal Section 
606 of Article 4 of the Public Local Laws of the City of 
Baltimore, and the second is the enactment of a bill to 
provide an additional appropriation to make up any loss 
of revenue to the militia companies occasioned by the 
passage of the first bill. The second bill is an act to re- 
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peal Section 37 of Article 65 of the Code of 1904 of the 
Public General Laws and to re-enact the same with 
amendments. It provides that the general appropriation 
for the militia shall be exclusively applied to the neces- 
sary and contingent expenses of the Adjutant Generars 
office, and to the maintenance of the national guard en- 
listed and organized as provided for in this article. 

At the present time the fund derived from the issuance 
of honoraiy memberships in the various city regiments 
goes to the regiment itself and the proposed bill pro- 
vides that that fund shall go to the Adjutant General's 
office first Having been a member of the militia for a 
number of years, I happen to know that the fund derived 
from honorary membership goes to the various regiments 
and is expended by these regiments independent of the 
Adjutant General's office. In the Fifth Maryland Regi- 
ment, for instance, that fund is used to provide the regi- 
ment with the distinctive uniforms the members wear, 
that is, the gray uniform. If we adopt this bill, in its 
present form, it means that the Fifth Regiment will have 
to give up its present distinctive uniform, whereas, if the 
fund provided to meet the deficiency is paid to the regi- 
ment instead of being disbursed by the Adjutant Gen- 
eral's office, the Fifth Regiment could still maintain its 
own uniform, by expending that fund independent of the 
Adjutant General's office. As it is at present, the dis- 
bursement of that fund lies with the regiment itself, and 
in order to overcome the difficulty which I have referred 
to, I would suggest that the bill be amended in the fol- 
lowing manner : Let Section 37 read as it is here down 
to the middle of the fifth line; after the word "Article" 
have a second section to read as follows : 

"And the amount of the appropriation for the maintenance 
of the National Guard in the City of Baltimore shall be suffi- 
cient to make up any loss of revenue to the militia companies 
of said National Guard in said City of Baltimore, by reason 
of the repeal and re-enactment of Section 608 of Article IV 
of the Code of Public Local Laws, and any sum appropri- 
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ated to make up such deficiency shall be paid in the same 
manner and used for the same purposes as the fund derived 
from the issuing of honorary membership certificates before 
the passage of this act." 

That would still leave the disbursing of that fund with 
the two city regiments and they could then still use that 
fund for the same purposes as it is used at the present 
time. It seems to me it would be a shame to make the 
Fifth Regiment give up its distinctive gray uniform, 
which is not provided for by the city or state, but which 
has been maintained out of this honorary membership 
fund. They have had that uniform ever since the or- 
ganization of the regiment and it would be a calamity to 
do anything which would cause them to give it up. I 
know there is not a member of the National Guard, 
especially one who is connected with the Fifth Regiment, 
who would not treat it as a calamity if the Fifth Regi- 
ment were not able to continue to wear the uniform 
which is so distinctive of that regiment. 

Archibald H. Taylor : Your idea is simply to add that 
at the end of Section 37? 

Mr. Slingluflf: Yes; divide Section 37 into two sec- 
tions and make an additional section and number it 38. 

The President : You have heard the amendments sug- 
gested? 

W. Burns Trundle: The committee will accept the 
proposed amendment. 

Mr. Thomas: As the mover of the adoption of the 
bill I would also be glad to accept the amendment and 
also amend my original motion to include the secotid bill 
as well as the first, and move that the two bills be ap- 
proved by this Association as amended. 

The President: You move that the two bills be 
adopted with the jproposed amendment? 

Mr. Thomas : Yes, sir. 

Judge A. Hunter Boyd : I want to call the attention 
of the Committee on Laws to a matter that I do not 
know that I altogether understand. This simply under- 



Digitized by 



Google 



191 1 ] Proceedings Sixteenth Annual Meeting, 149 

takes to repeal a local law, and I do not believe that the 
repeal of this local law will do what it is the intention of 
the Association it shall do. 

The Act of 19 10 expressly provides for the method 
by which the honorary member may get the benefit of 
his membership in the militia, viz: Requiring him to 
file a certificate with the clerk of the Superior Court of 
Baltimore City and the clerks of the Circuit Courts of 
the counties. Article 65, Public General Laws. I have 
very serious doubts, although I did not get an oppor- 
tunity before I left home to read it very thoroughly, but 
I have very serious doubts whether the repeal of this 
law would have any effect at all. It looks to me as if the 
Act of 1908 was a substitute for all those General Laws 
on that subject, and therefore I think we would accom- 
plish nothing by repealing this local law. 

The Act of 1910 went still further and expressly pro- 
vides that in order to get the benefit of his membership in 
the militia the honorary member must file his certificate 
with the Superior Court of Baltimore City or the Circuit 
Court for any of the counties. That ought to be pro- 
vided for if we desire to do what I understand it is in- 
tended to do by the offering of this resolution. 

There is another matter I have thought of in connec- 
tion with this amendment which seems to be more seri- 
ous than that of the exemption of honorary members in 
the militia, and that is the exemption of election officers. 

In Baltimore City there are 321 election precincts, and 
six election officers to each precinct, making 1,926 per- 
sons who are exempt, not only for the year, but for a 
year after they serve, and therefore, if they are not the 
same ones appointed the second year, there will be over 
3,800 people exempt from jury service by reason of the 
fact that they are judges or clerks of election. I know 
in my own county, Allegany county, that exempts some- 
thing over 400 persons from service on the jury, simply 
because th^y have served as election officers for a day or 
two. It seems to me that is a matter which we might 
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well consider in connection with these bills, inasmuch as 
the whole object of the repeal of that law was to take 
away the exemption of those who were exempt from 
jury service. 

Mr. Trundle : It is the intention of the Committee on 
Laws to move the appointment of a special committee 
to urge the passage of such laws as have been approved 
by the Association, and it is our intention to embody in 
that resolution to come up later, and in connection with 
the proposed repeal of Section 606, Article 4, that said 
committee assist in urging the repeal of such other 
statutes now in force as allow exemption from jury duty 
by reason of honorary membership in militia regiments 
in this state, and which are in conflict with the principle 
of Bill No. I, reported by the Committee on Laws. It is 
thought that that would cover the point. There are 
three statutes, 1906, 1908 and 19 10, which embody the 
same principle. That is to say, they exempt from jury 
service by reason of honorary membership in the militia. 
With this recommendation, namely that committees which 
are appointed by this body shall take into consideration 
and urge the repeal of those other statutes, it is thought 
the point contended for would be covered. 

The other matter of which Judge Boyd has spoken, ex- 
emption from jury duty by reason of serving as an elec- 
tion officer, is a little different and hardly germane to the 
militia exemption. The principle is the same, but that 
was only called to our attention yesterday, and this 
present committee have not prepared a bill in regard to 
the repeal of the provisions of the law exempting from 
jury service by reason of serving as an election officer. 

I fully agree, however, with and endorse all that Judge 
Boyd says and think it might be very well for the in- 
coming committee to take that also into consideration, 
as germane to the principle of the law we have pro- 
posed. 

Charles G. Baldwin : It might be interesting to us to 
have a reference to the law of Great Britain in regard to 



Digitized by 



Google 



1 9 1 1 ] Proceedings Sixteenth Annual Meeting, 1 5 1 

the matter of jury service. The British administration, 
as you all know, stands very high, in reference to the ad- 
ministration of law. They have a rule that you do not 
have to serve on a jury unless you wish to, but if you 
refuse to serve, your taxes are very much increased. I 
think the taxes are doubled. The consequence of that is, 
as we might well suppose, the wealthier and possibly 
more enlightened class of the community, are generally 
found in their places in the jury box when called upon. 
It struck me as an interesting point. I think we have 
all looked at this matter from the standpoint of securing 
the services of good men in the jury box, but this is also 
a question of taxes^ and perhaps we ought to look at it 
a little bit from the standpoint of taxation. 

I think — I do not want to say I think, because I really 
have not considered it — but it does occur to me that the 
difficulty in getting this passed through the Legislature 
might be on account of some extra economical member 
of the Legislature seeing this feature of it, requiring a 
general appropriation for the militia, and he might con- 
sider that an objectionable feature. 

It, therefore, just occurred to me, that might be ob- 
viated if we would make the honorary membership in 
the militia, say, $500 a year, or $250 a year, and in that 
way they would become exempt and a number of people, 
I believe, with more money than brains, certainly with 
more money than patriotism, would pay the $500 and the 
State would get the benefit of that $500, instead of 
having to pay out an extra amount for the benefit of the 
militia. 

The President : The question now before the house is 
on the motion of Mr. Thomas that the Association ap- 
prove the first and second bills as amended by Mr. 
Slingluff. 

The question being called for, the motion was put, 
and on the vote being taken, the chair stated that the 
ayes seem to have it. 

A division was called for. 
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The Association divided, and on the vote being taken 
there were 24 ayes and 13 noes. The motion of Mr. 
Thomas was accordingly declared adopted. 

W. Bums Trundle: The third recommendation of 
the Committee on Laws is in reference to the number of 
peremptory challenges and the committee would beg 
leave to offer a verbal amendment, by adding the words 
"or may be'' in the fourth line after the word "is'' and 
before the word "death" so that it shaH read as follows : 

19. The right of peremptory challenge shall be allowed to 
any person who shall be tried on presentment or indictment 
for any crime or misdemeanor the punishment whereof by 
law is, or may be, death or confinement in the penitentiary, 
and to the State on the trial of such indictment or present- 
ment; but the accused shall not challenge more than ten 
nor the State more than five jurors without assigning cause. 

George P. Thomas: I move that the amendment of 
the committee be accepted and the Association approve 
the proposed bill as amended. 

Guy W. Steele: I would like to know the reason 
for the offering of the amendment to the present law. 
Will you kindly state, Mr. Trundle, what induced you 
to offer this amendment to the law? 

Mr. Trundle: If you look at the preamble to this 
recommendation you will see that it is recited there that 
it was supposed when this law was enacted the atmos- 
phere of the Court was rather hostile to the prisoner. 
Certainly such is not the case now, as a rule, and we 
are only speaking of the question as a rule, and we think 
it is unfair that the prisoner should have four times as 
many challenges as the state. In deference to an exist- 
ing sentiment we gave them twice as many, and we lim- 
ited the state to five and gave the prisoner ten, and we 
think that the ends of justice are really better subserved 
by reducing the peremptory challenges heretofore al- 
lowed the prisoner from twenty to ten. He still has 
twice as many. 

The President : Has the motion been seconded ? 
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Thomas Foley Hisky : I second the motion. 

Mr. Steele : The reason given by Mr. Trundle for the 
adoption of the motion would justify you in rejecting the 
proposed recommendation. He says that it is for the 
purpose of giving increased power to the State. The 
State does not need it. The State has all the power 
necessary at the present time to convict a guilty person. 
It has four challenges and the accused has twenty. I de- 
sire to say that in my experience as State's Attorney for 
four years in Carroll county, during which time. I had 
from 300 to 400 cases to try, I challenged but one man 
during that time. It is really not necessary for the State 
to have this large number of challenges. I do not know 
how it may be in Baltimore City, but it certainly is not 
necessary in the rest of the State. We are all familiar 
with this practice which has been recognized in this State 
for years. Being a countryman, possibly I am a little 
conservative, but I certainly am not in favor of making 
changes in existing laws unless there is a good and well- 
defined reason for it, such as may have been brought 
about by a change in conditions or circumstances. Cer- 
tainly there is no reasqn that I know of for giving the 
State more power than it has at the present time. It 
opens and closes a case and it has four challenges, and I 
hope that there is no county in the State where the State 
would find more than four crooked men necessary for it 
to challenge, summoned by the sheriflf. 

I hope, therefore, that the motion to approve this 
change in the law, to amend the existing law in this re- 
spect, will not prevail. It is not necessary, and I really 
think it is uncalled for. The State already has too much 
power in the trial of criminal cases. 

Samuel S. Field: I would like to suggest to the 
gentlemen of this Association that I hope this matter 
will not be considered as a joke. In my judgment, this 
measure, as well as other measures along the same line 
which are recommended by the committee, are serious 
matters and ought to be given serious attention, and they 
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ought to be and will be adopted if they are given the at- 
tention which it seems to me they deserve. 

The gentleman who has just spoken says that the 
reason Mr. Trundle gave for the adoption of this recom- 
mendation is the reason that we ought to vote against it. 
He proceeded to say that the reason was that it was an^ 
effort to give the State more power. I did not hear Mr. 
Trundle give any such reason as that. He further says 
that he does not think the sheriff will summon any jury 
that will have more than four bad men on it that the 
state ought to reject. Certainly then the sheriff ought 
not to have summoned on any jury more than ten bad 
men which the accused ought to reject. 

The point is this : This is one of the recommendations 
this Bar Association has taken up, but it is not the only 
body that has acted on this matter, and I trust that I 
will be excused for referring to it, as I have had some 
hand in considering this question. The Chief Judge of 
Baltimore City appointed a committee of two judges, 
himself and Judge Stockbridge, and five lawyers — I be- 
lieve there were seven altogether. 

That committee spent a great deal of time, being in 
session day after day, I do not mean all the time, but a 
few hours at a time. There were three judges, I now 
recall, Judge Niles was also a member of that commit- 
tee and Judge Harlan and Judge Stockbridge. That 
committee discussed and considered the subject of the 
character of the jurors. I do not know how it may be 
in the counties. It may be that there they may have 
secured the conviction of the guilty in every instance, but 
there have been a great many times in the city, at least, 
where it has been very hard to secure the conviction 
of the guilty where they ought to have been convicted. 

Among other things that we recommended was the one 
which you have just passed, to repeal the exemption from 
jury duty on the ground of honorary membership in the 
State militia. Another one was to take a step towards 
equalizing the position of the State, and of the accused in 
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regard to the number of challenges, peremptory chal- 
lenges. The number of challenges allowed to the accused 
are twenty, and to the State, in Baltimore City, I think, 
five, and in the counties, four, if my recollection serves 
me correctly, according to the present law. 

The question naturally arises, why do you want to 
give the accused twenty challenges, in order to weed out 
every man on the jury he may think is going there for 
the purpose of voting- for conviction, if they deem him 
guilty? Why give four times as many challenges to the 
accused as to the State? 

As has been stated, this thing originated at the time 
when State trials were conducted by judges who were 
more or less under the subserviency of the crown, and 
when the accused did not have a fair show, and when he 
got even, in a measure, by having an extra large number 
of challenges. In other words, this came down to us 
from that ancient period of time and from those sur- 
roundings. There is no gentleman before me who does 
not know that today the accused in the criminal court 
in Maryland has the full benefit of every presumption of 
innocence. On the other hand he has the benefit of 
notoriety from the newspapers and sympathy is stirred 
up for him, and especially if his crime is a little notorious, 
a maudlin sentiment is w^orked up in the community in 
his favor. 

If 'he desires it, he has a jury, and he has a judge 
sitting there who absolutely has no bias against the 
prisoner whatsoever, and who deals out even-handed jus- 
tice, and he has the community to draw from as his 
judges of the fact and of the law, if he desires to try his 
case before a jury. 

In other words, the atmosphere of a court room today 
in Maryland is certainly not an atmosphere of hostility to 
the prisoner. He has no disadvantage whatsoever in that 
respect. Why should he then try to have a member of 
the Bar to prevent the selection of a fair and impartial 
jury by having twenty challenges, four times as many 
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as the State has. In order to carry out the purposes of 
justice, in order to get a better quality of jurors, in order 
to put the accused and the State somewhat more on the 
same basis in this respect, it simply proposes to cut down 
the number of challenges, peremptory challenges, that the 
accused party has, from twenty to ten. 

J hope this will pass. It is part of the general scheme 
the Committee on Laws have recommended to this As- 
sociation for the purpose of improving the character and 
the personal quality of the jurors who are summoned from 
time to time, especially in the criminal courts, and of 
relieving the administration of justice from the criticisms 
which have been leveled against it by reason of the failure 
to secure the conviction of people whom everybody, per- 
haps I ought not to say everybody, but certainly the great 
mass of the people, believe to be guilty and yet who 
somehow or other escape conviction by the jury. There- 
fore, it was thought wise by this committee appointed by 
the Supreme Bench, and it has been thought wise by this 
Committee of this State Bar Association, to make this 
recommendation. 

If the juries are good then certainly a man can get rid 
of all who are objectionable by ten challenges and he does 
not need to have twenty. It will be remembered, of 
course, that he does not lose his right to challenge any- 
body for cause. He can challenge any number for a 
cause, and if he can suggest any cause that would appeal 
to the Court as reasonable, he can, of course, get rid of 
such jurors. At the present time he has twenty per- 
emptory challenges, whereas the State has only foui*, or 
five in the city, and it is proposed to give him ten whicn 
is giving him twice as many as the State has. There- 
fore, I hope the members of the Association will approve 
this bill. Their approval, of course, will help us to get 
it through the Legislature. It is the desire of those who 
have given the subject study, especially in Baltimore City, 
that these several measures may be presented to and 
passed through the Legislature of 1912 and, of course. 
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we can get them through better if they have the endorse- 
ment of this association. 

Charles H. Stanley: I am not a member of the com- 
mittee, but there is one suggestion I would like to make 
in addition to what has already been said on the sub- 
ject. In some of the Circuits of our State it has been 
customary where three or four men are indicted to- 
gether that each one of them is allowed the right to 
twenty peremptory challenges. I am told that is so in 
one circuit. Suppose three men are indicted to- 
gether for a crime and each one is entitled to his per- 
emptory challenges, each one of those three can claim 
twenty peremptory challenges, which altogether gives 
them sixty, or if there are four it gives them eighty. 
What does the State get ? Only four. 

Now it seems to me that this is a fair proposition and 
I suggest here that this Bar Association put this matter 
in the hands of this committee. They have considered 
the matter very carefully and as soon as I got the paper 
I examined it and it commended itself to my judgment. 
It is time enough to raise the other questions when the 
matter comes before the Legislature of Maryland. 

Mr. Steele says that the State has a great advantage 
and illustrates it in one way by saying that the State's At- 
torney has a right to close a case. All I have to say to 
that is that all State's Attorneys have not been as elo- 
quent as Mr. Steele and I submit that very often it would 
be a good thing for the State if the State's Attorney could 
not close at all. 

W. Mitchell Diggs: Like Mr. Steele, I am rather 
conservative, and at the same time I agree with him fully 
when he says we ought not to make any change in a well- 
established and long-continued law in this respect unless 
there is good reason for it, and I believe there is a good 
reason. 

In the counties, for instance, one of the safeguards 
thrown around the selection of jurors is due to the fact 
that the Court selects them. That is, in the county the 
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Court selects forty-eight names, and out of the forty-eight 
names drawn, twenty-three constitute the Grand Jury 
and twenty-five the Petit Jury. 

It often happens with the peremptory challenges, chal- 
lenges without cause, that the defendant, for no other 
reason than for the purpose of trying to get some one 
man on that jury favorable to the acquittal of the ac- 
cused, without any justification, uses the twenty chal- 
lenges and the sheriff selects the balance of the men. It 
is entirely from that time out of the hands of the Court. 

To illustrate: You will take twenty-five men on the 
regular panel of the Petit Jury. The State may use its 
'four challenges on the regular panel which will leave 
twenty-one. If the defendant uses twenty you have only 
selected one of the twelve men to sit on that panel. Then 
the Court has no other power in the matter to select the 
other eleven men. The Sheriff goes out and summons 
talesmen and in that way it is perfectly possible, and my 
experience has shown that, especially in my county, 
politics does enter into the selection of the juries in cases 
of that kind and the sheriff, for political reasons, has 
often gone out and summoned a man for that particular 
purpose. 

So it seems to me there is an evil right here that ought 
to be remedied, and I believe that the one suggested and 
recommended on the part of the Committee on Laws 
ought to be adopted and I hope it will be adopted. 

Judge Robert R. Henderson : I want to call attention 
to the verbiage of this recommendation which carries out 
the interpretation we have always given to the question 
in our Circuit, which, I understand, is different from 
that which prevails in some of the other Circuits. We 
join the defendants and thus give the required number 
of challenges, twenty. This says, "The right of per- 
emptory challenge shall be allowed to any person who 
shall be tried on presentment or indictment for any crime 
or misdemeanor." That would clearly indicate that in- 
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terpretation that has been referred to and every person 
would have twenty challenges. 

To carry out what Mr. Diggs says, which seems to be 
a very important suggestion, it is a device usually used 
to exhaust the regular panel and to take chances with 
those jurors which are selected afterwards. 

The President : The talesmen ? 

Judge Henderson: Yes; and they often pick up any 
man who is convenient and often of doubtful character. 
We have in our Circuit in a number of cases been obliged 
to get talesmen out of the jury box to avoid that. The 
Courts undoubtedly have that power. They can still 
order the talesmen to be selected from the list in the 
jury box. So you see at once when the jury box is 
opened the names come out in a haphazard* way from the 
box, wherever they happen to be, and they may be from 
all over the county. It frequently happens we are re- 
quired to stay a day or so while the talesmen are sum- 
moned in who are drawn out of the jury box. My ob- 
servation is that it has been a device which has only been 
used when a case is a desperate one and not when good 
jurymen are wanted but when inferior jurymen are 
wanted. 

Joseph L. Donovan: As a young practitioner from 
Howard county I take my stand with Mr. Steele. I be- 
lieve some of the gentlemen here are very learned in the 
law, from Baltimore City, great constitutional lawyers, 
great equity lawyers, great testamentary lawyers, all 
kinds of lawyers, but some of those same lawyers I re- 
spectfully submit, if you ask them the question, would 
answer that they had never tried a case in the criminal 
courts, that they had never tried a criminal case. That 
rule cannot apply to a country lawyer. He begins his 
practice on criminal cases. 

It has been the experience of the Bar in our county 
that this right given to prisoners of having a number of 
challenges, such as are now given them, has never in my 
experience been abused in Howard county. Mr. Beal 
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says that the robe of innocence is thrown around the ac- 
cused and everyone is believed innocent until he is proved 
to be guilty. 

That is very nice in theory, but if a man is indicted by 
the Grand Jury he is looked upon as having done some- 
thing wrong or he would not have been indicted. The 
fact that the Grand Jury has indicted him will of itself 
establish a prima facie case against him and clearly one 
where conviction ought to follow. 

There has been a growing tendency in my county for 
the last ten years with respect to a certain class of crim- 
inals of the Titus variety, and it has been getting harder 
and harder every year to clear those prisoners because 
of the fact that they are so worthless in other particulars 
thjcy are generally believed guilty of any crime with 
which they are charged before they are tried. 

The fact that they have had some trouble in Baltimore 
City with a case, to which the lawyers have referred in 
veiled terms, is no reason why this Association should 
pass a bill of this character ; that is no reason why they 
should bring this question before this Association asking 
them to take action on it. It is really only in capital 
cases that this right of challenge is exercised in the 
counties to any extent. In ordinary cases it has been 
our custom to accept the regular panel and simply strike 
four names, as are usually struck from the panel in 
civil cases. 

A Member : In cases of felony ? 

Mr. Donovan: Not in felonies, but we don't have 
many felonies in Howard county. We are not afraid of 
our jurors. Another thing, Mr. Stanley says there might 
be four or five defendants and each claim a right to 
twenty peremptory challenges. I want to say that we 
do not commit in Howard county on a wholesale scale. 
They only go single-handed after the chickens. 

Mr. Stanley : Four men can commit a murder. 

Mr. Donovan: Not out in Howard county. Unless 
there is a real good reason given for it why make this 
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change ? What reasons ^ are given ? They want to 
equalize matters, it is said. 

I respectfully submit that one case ought not to change 
the code in Maryland. Only one case has been referred 
to where too many challenges have been given and the 
law ought not to be changed for a single case. They 
ought to give the prisoner all the rights he has today 
and certainly not take from him the rights he has. By 
reducing the number down to ten, as it is proposed, it 
only cuts in half the chances he now has. In my humble 
opinion any suggestion of any such radical step simply 
looks as though we were trying to give the State a 
greater opportunity to convict. 

If the State's Attorney's office, with all the power they 
now have, with the detectives they have at hand, with 
everything in their power, cannot secure convictions to- 
day, certainly to say that we ought to give them more 
power by taking from the prisoners certain rights which 
they have and striking down the opportunities he now- 
has for defending himself, is something which in my 
opinion should not come from a body of lawyers like 
this. 

Edward C. Peters: I would like to state our experi- 
ence over in Montgomery county. I believe myself we 
should cut the peremptory challenges down. My brother 
suggests that we country lawyers begin to practice on 
the criminal law. I have had it on both sides. I know 
what it means. You take this case which I can give you 
from my experience where a party has been indicted on 
two counts, one of which is a penitentiary offense and 
the other one of which is a small offense and I have to 
plead not guilty many a time on the larger offense in 
order to convict on the smaller one. For instance, take 
the case of where you have a man charged with an as- 
sault with intent to murder and with a simple assault. I 
would enter a plea of not guilty on the first count be- 
cause I knew that the whole panel would be challenged if 
I did not do so, and with the man's friends all around 
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the sheriff would go around and bring one or more in. 
I have seen that done over and over again. 

Mr. Trundle: So far as the Committee on Laws is 
concerned, out of the eight members on that committee 
six are from the counties and two from Baltimore City. 

Arthur W. Machen : There is a suggestion I would 
like to make. I am not quite in the category referred 
to by the gentleman from Howard county, as I have tried 
one or two criminal cases, but very few. I speak not 
so much from the very small experierfte I have had in 
criminal courts, but more from the experience I have 
had in the civil courts in cases in which the government, 
State or municipal, is a party, and from that experience 
I have contracted a very strong feeling that among the 
juries in Baltimore City there is a widespread prejudice 
in favor of the government. I do not believe that in an 
ordinary civil case in Baltimore City, in a court of law, 
upon an issue of fact in which the city is concerned, 
that you can get a fair trial, and I sometimes wish there 
was some provision for removing those cases to the 
counties for trial. 

If that be so in civil cases, is it not more apt to be so 
in criminal cases? Therefore, ought we not to hesitate 
before we throw more power into the hands of the State 
by subtracting from those now enjoyed by the accused? 

A gentleman who had occupied the position of City 
Solicitor, which many persons hope and believe Mr. Field 
will soon be elevated to, and also that of Attorney Gen- 
eral, which certainly one gentleman here present has 
filled with great credit to himself and the State, said 
that he had had two clients in whose favor he thought 
the courts, and by the courts I suppose he meant the 
juries, were prejudiced, and they were the State and the 
city. 

William Sheppard Bryan: I agree with the propo- 
sition that the prisoner ought to have every advantage 
over the State in preparing for trial. I think that be- 
cause the prisoner has a great deal more interest in the 
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trial than the State has. I also agree that there is a 
prejudice in favor of the State. I was Attorney General 
at one time, and I want to say that it was the easiest thing 
in the world, and I am speaking with entire respect, to 
get an affirmance at the Court of Appeals in criminal 
cases. They do not do it consciously, but they sort of 
lean towards the State. 

When I was City Solicitor in any suit Against the city 
where money was involved I was conceited enough to 
think that I had thirteen friends in the court room. 
Therefore I think the prisoner ought to have every ad- 
vantage that he is entitled to. 

In small cases in the county, except in Howard county, 
the negro offender has had a good lawyer. If it is a 
large criminal case the prisoner, of course, has a better 
lawyer, but in the majority of the cases the poor and the 
abject and the obscure are defended by a lawyer who is 
a cross between a buzzard and an ignoramus. 

That is true. And there is nothing personal in that 
at all. For that reason I say the prisoner ought to have- 
more peremptory challenges than the State. Anybody, of 
course, ought to have challenge for cause if the cause 
can be shown. But to come down to the practical part of 
it, I want to say that I have noticed in f he Criminal Court 
of Baltimore City that the twenty peremptory challenges 
are used for the purpose of getting somebody on the jury 
whom they had a reasonable hope to believe would be 
among the talesmen selected to take the plac« of those 
who were challenged. Not exactly to pack it, but to 
get men on the jury whose minds were opened and who 
could be appealed to. That is an abuse and a reproach 
to justice. The prisoner ought to have every right, as I 
say, to which he is entitled, and he ought to have more 
peremptory challenges than the State, but I do not think 
he ought to have as many as twenty. Whilst I thoroughly 
respect the principle that the prisoner is entitled to be 
indulged in the number of challenges over the State, yet 
I do not think he is entitled to the number which the law 
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now gives him. Still I want to be conservative in this 
matter. I would not be willing to give him less than ten. 
Whether ten is enough I do not know. He ought to 
have ia reasonable advantage. What is a reasonable ad- 
vantage under the circurnstances? If twenty challenges 
are enough to enable him to get certain friends on the 
jury that is too many. But he ought to have a reason- 
able number of challenges, and therefore it seems to me 
that the committee have struck a happy medium when 
they have given him ten. I would not be in favor of 
giving him five or six. I do not believe in oppressing 
an individual. He is more important than the State and 
more important than the Criminal Court. When the 
State allows a man to escape punishment when he ought 
to be punished, it is not near so injurious as to convict 
and punish an innocent person when he is not guilty. 

I would not be willing to take away too many chal- 
lenges. Whether ten is the right number or whether it 
should be twelve or fifteen I do not know, but certainly 
it does not hurt to cut it down from what it is now to 
some extent, and I am willing to take the judgment of 
this committee of conveyancers and equity lawyers as 
they were called. I am willing to take the number ten 
because I think it is a reasonable number. 

If anybody were to show me there was any reason to 
have more, if there was danger in cutting it down to 
ten, and they were liable to get people on the jury against 
whom they could say nothing, or could not challenge for 
cause, yet still if such persons were prejudiced, I would 
be willing to increase the number. I think ten are 
enough. 

Jay Williams : I feel the question has been thoroughly 
discussed and I have no disposition to prolong the dis- 
cussion, but I am also from what has been called the 
rural district. Furthermore, I am from the old Eastern 
Shore, the lower part of the State, Salisbury, therefore 
I am from the country and somewhat familiar with 
country practice. I think the amendment proposed is a 
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good one. I admit that I have not given the subject any- 
thought until I heard the discussion, but in the first place 
I think there is a good reason for the change. 

The jurors are selected by the judges who are familiar 
with the community and selected with care. When the 
number of twenty challenges is exhausted that leaves the 
sheriff to go out and select from the community right 
around, and necessarily from the town, and the selec- 
tions are bound to be of more inferior jurors than those 
selected by the court. 

Another good reason, it seems to me, is the delay it 
makes in getting justice, or to the court rather. The 
court is held for so much longer time in making up a 
jury than if the challenges were limited to ten. I think 
there ought to be some advantage given the prisoner, but 
I think ten to five is a fair advantage and therefore I 
am in favor of the amendment. 

Guy W. Steele: But two arguments have been ad- 
vanced in support of the motion outside of the one which 
I originally thought Mr. Trundle advanced, that is, to 
help the State, arid the other is, if the challenges are ex- 
hausted for the purpose referred to. I do not think any 
self-respecting attorney, realizing and appreciating the 
obligations he owes to the court and the duty he owes his 
client, would exhaust the panel unless it was absolutely 
necessary. The panels are not exhausted in the county 
unless for cause. As to abandoning cases of assault to 
kill, I am not surprised at that. I doubt if you could 
ever convict a man of assault with intent to kill. At 
least, I never knew it to have been done in Carroll 
county. The people are well acquainted and familiar 
with that part of our institution, and it is rarely employed 
unless necessary, where it is sometimes of vital im- 
portance to an attorney in the case of somebody he is de- 
fending. 

I do not believe because there has been a miscarriage 
of justice in Baltimore City this law ought to be 
changed. I do not think because there has been one such 
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case as that referred to that that ought to change the 
practice in the State. 

Mr. Machen : I move to strike out the word "five" in 
the last Hne and insert the word "three." That would 
meet the objections of certain gentlemen in regard to re- 
ducing the number of challenges for the accused and it 
would allow the State a reduced number and it would 
meet the objections which have been made that by ex- 
hausting the regular panel you can compel the summon- 
ing of talesmen and thus enable the jury to be practically 
packed. 

The President : On which page. is that ? 

Mr. Machen : On page 6. I suggest that it read that 
the accused shall not challenge more than ten nor the 
State more than three. 

Mr. Steele: Why not make it two? 

Mr. Machen : This gives a proportion of about three 
to one. 

Mr. Steele: The proportion is now four to one and 
five to one. 

Mr. Bryan: I second Mr. Machen's motion. 

Mr. Thomas: The committee does not accept that 
amendment. 

The President : The committee declines to accept the 
amendment suggested and the question is whether or not 
it is offered as an amendment to the bill. 

Mr. Bryan: If the committee does not accept it we 
can vote it in. 

Mr. Field : We can vote it down also. 

The President : The motion is whether the report of 
the committee shall be amended as suggested by Mr. 
Machen. 

The question was put and on the vote being taken it 
was decided in the negative and the amendment declared 
rejected. 

The President : The question now is on the report of 
the committee. 
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The question was put and on the vote being taken it 
was decided in the affirmative and accordingly declared 
adopted. 

The President: The next recommendation of the 
committee is in regard to a bill entitled "An Act to 
amend Article 15, title 'Miscellaneous/ of the Constitu- 
tion of this State, by repealing Section 5 of said Article 
15, and to provide for the submission of said amendment 
to the qualified voters of this State for adoption or re- 
jection." 

W. Burns Trundle : I desire to state the reasons that 
impelled us to propose this amendment and I shall do 
so briefly. 

The present Constitution, Section 5, Article 15, pro- 
vides that juries shall be judges of the law as well as of 
the fact in criminal cases. We heard, at our last session, 
a very able dissertation on this subject and it was pointed 
out that the jury in certain cases, or in a certain sense 
rather, are always judges of the law as well as the fact; 
that is to say, they have the power to render a general 
verdict, and if that general verdict is not guilty, that is 
the end of the matter, because no man can twice be put 
in jeopardy. 

There is another sense in which the jury ought not to 
be judges of the law as well as of the fact. Every ver- 
dict is, of course, a conclusion of law and fact, major 
premise perhaps the law and minor premise the fact, 
which it is the exclusive province of the jury to consider 
and find. But the jury is ignorant of the law. That 
knowledge is only acquired by long and painful study, 
and the judge must respond as to questions of law. We 
have the spectacle now in this State of counsel reading 
law books to the jury, the counsel for the State and the 
counsel for the prisoner. How are the juries to de- 
termine the law? If this amendment is passed by the 
Legislature and adopted by the people of the State, 
passing a law requiring the judge to instruct the jury at 
the request of either the State's Attorney or counsel for 
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the prisoner, and of course he could state that his opinion 
is an advisory one. 

But how would thg,t work? Here would be requests 
for instructions on both sides. They would be fully dis- 
cussed before the judge in the presence of the jury and 
the books and cases would be cited to the Court and after 
all the discussion the judge would lay down the law ap- 
plicable to the case and the jury would almost inevitably 
follow him as to the law of the case. They would be 
relieved of groping in the dark over conflicting state- 
ments of counsel on either side as to what the law is. If 
there is a case of extraordinary character the jury would 
still be at liberty to find their verdict as a common law. 
But it seemed to the committee it would be wise to bring 
our whole practice in harmony with 45 other states. 
There are probably only two that have our own system. 
Then the whole matter would be simplified by putting it 
on the plane of common sense, and common sense ought 
to rule in every department of law in our State as it 
rules almost everywhere else. 

The President: The amendment is simply a propo- 
sition to repeal Section 5 of Article 15 of the Constitu- . 
tion of this State, repealing that provision of the present 
constitution, which expressly makes the jury judge of the 
law as well as of fact in criminal cases. 

Samuel S. Field : I move we postpone the further con- 
sideration of this until tomorrow morning's session. 

William Sheppard Bryan : I second the motion. 

The question was put, and, on the vote being taken, it 
was decided in the affirmative and the consideration of 
the recommendation was accordingly postponed until 
Saturday, July i, 191 1, at 10 o'clock A. M. 

George P. Thomas : I now move that we adjourn un- 
til this evening at 8 o'clock. 

The question was put, and on the vote being taken the 
Association was declared adjourned until 8 o'clock P. M. 
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EVENING SESSION. 

Pursuant to adjournment, the Association assembled 
at 8 o'clock P. M., the President being in the chair. 

The President: The Treasurer desires me to an- 
nounce that it is absolutely necessary for all those who 
desire to attend the banquet tomorrow night to get their 
cards. 

The first paper on the programme this evening is by 
a gentleman who represented the United States Govern- 
ment in the first case ever presented to The Hague 
Tribunal, the Pious Fund, and who also was connected 
with other arbitration matters, including the Venezuela 
Arbitration. By reason of his extraordinary opportuni- 
ties for knowledge of that most interesting tribunal, he 
has prepared a paper on the subject entitled "The Hague 
Court, Its Functions and History." 

I have the honor now of introducing to you Jackson 
H. Ralston, Esq., of the District Bar, who will address 
you on the topic referred to. 

THE HAGUE COURT.— ITS FUNCTIONS 
AND HISTORY. 

By Jackson H. Ralston, of Hyattsville, Md. 

When mankind became so civilized as to recognize the 
fact that no man was sufficiently wise, sufficiently impartial, 
to be judge in his own cause, and executioner of his own 
will as against his fellow, it was inevitable that with the 
progress of the ages, the rule acknowledged as to the in- 
dividual would receive such extensions as to make it prac- 
tical between nations. The step from the individual units 
to the aggregations, tho long, was not difficult, and, once 
the fundamental principle granted, its taking became in- 
evitable. Nevertheless, it has come to pass that untold 
generations have come and gone without enforcement in- 
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ternationally, of the rule we have cited, and this has been 
true, altho through all the ag^es there have been apparent 
gropings towards this truth and recognition of its justice. 

That progress has been slow has been due to certain 
fundamental causes* not affecting the absolute justice of 
the creation of courts for the settlem^it of international 
differences. Some of these causes we shall incidentally 
refer to. 

Historically, we find a considerable development of the 
idea of judgment by an impartial tribunal to have existed 
between the cities of ancient Greece. Their essential 
equality as states seems to have been recognized, and as 
of great importance bearing upon this question there was 
quite a clear conception of the equality of man, tho this 
equality was denied to such as were held in slavery. The 
sense, therefore, of international right and of private 
democracy favored the formation of intercity tribunals for 
the settlement of such differences as were likely to arise 
among the states of the peninsula. 

Later, Rome rose to an unequalled summit of power. 
When this was reached, and in fact, long before, her ideas 
of equality among her citizens had become blunted and it 
was considered that as against other nations Rome com- 
manded. She met no nation as an equal, and she therefore 
could not and did not, submit to the dictates of a disin- 
terested tribunal. After the fall of Rome came the long 
period of social and national reconstruction and to the 
barbarism of the times peaceful suggestions were unwel- 
come. In only a slight degree were war-like tendencies 
checked by the submission of differences to the arbitrament 
of the Papacy, or at long intervals to that of other rulers. 
The head of the nation was ill disposed to bow to the dic- 
tates of a court composed of lesser human beings, or to 
recognize any superior, save Deity itself. 

The Grand Design of Henry the Fourth presented a 
noble conception. The works of fimeric Cruce, now almost 
lost to sight, showed nearly three centuries ago an intelli- 
gent appreciation of what the future was to bring; the 
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foundations were laid in the epoch-making work of Grotius, 
while Vattel and a score of authors of the Seventeenth and 
Eighteenth Centuries helped on the development. 

Almost co-incident came the fuller recognition of the 
rights of the individual and this, in my« judgment, con- 
tributed more than any other one thing toward placing the 
world internationally upon a reasonable basis. The work§ 
of Voltaire and Rousseau, demonstrating, as they did, the 
essential folly of war, and at the same time emphasizing the 
equality of rights of human beings, brought into strong 
light the wrongfulness of armed conflict, and the infringe- 
ment of the rights of the individual involved in driving him 
to slay others possessed of an equal right to live with him- 
self, and who had inflicted no wrong upon him. The dignity 
of the sovereign was waning — the dignity of the man was 
growing. With the diffusion of truer ideas and loftier 
ideals, came as a perfectly natural sequence, the formation 
of the American Republic, and through its creation the es* 
tablishment of one of the strongest and most efficient 
agencies for the peaceful solution of international disputes. 

The modern era of arbitration dates from the Jay Treaty 
with Great Britain, signed in 1794, when the two countries 
agreed to refer to mixed commissions the settlement of 
British claims against the United States and of American 
claims against England. The commission covering the 
latter subject has been notable from that time to this be- 
cause of the eminent character of its American members — 
William Pinkney, Attorney-General of the United States, 
member of the House of Representatives and Senate from 
Maryland, and Christopher Gore, at different times Senator 
from and Governor of Massachusetts, celebrated as the law 
preceptor of Daniel Webster, while 'John Trumbull, the his- 
torical painter, acted as umpire. Many important questions, 
particularly of prize law, were passed upon by this commis- 
sion, and its opinions offer a wealth of learning upon, the 
subjects discussed in them. 

From that time to this, and in constantly increasing num- 
bers, mixed commissions and other special tribunals have 
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been freely employed to determine differences existing 
between nations and public sentiment in their favor has 
grown. 

It is no part of my purpose to review the work of these 
tribunals, even of the most important ones, among which 
the Geneva Tribunal of Arbitration still stands pre-eminent. 
It is sufficient to say that the bases of international arbitra- 
tion, growing out of the causes I have but slightly referred 
to, had grown broad and strong when, at the suggestion of 
the Emperor of Russia, a convention was called in 1899, 
primarily to consider some way of escaping the increasing 
burdens of armament, but the master work of which proved 
to be the establishment of what is known as The Hague 
Permanent Court of Arbitration. The work of this court, 
hereafter to be discussed in detail, proved so important that 
when the Second Hague Conference was held in 1907 its 
scope and workings received enlargement and a tentative 
plan for the establishment of a truly permanent court was 
submitted for the consideration and perhaps ultimate adop- 
tion of the nations. To the First Hague Convention there 
were twenty-five adhering nations, but the idea had so far 
spread that to the second there were forty- four. 

The Hague Convention of 1899, styled, as it was, "For 
the Peaceful Settlement of International Disputes,'' pro- 
vided under its first title, rules as to the offering of good 
offices and mediation, it being declared that the "exercise 
of this right can never be regarded by one or the other of 
the parties in conflict as an unfriendly act." This title was 
repeated practically word for word in the convention of 
1907, and has been employed on several occasions with 
beneficial effects. The second title refers to the creation of 
international commissions of inquiry, its first article pro- 
viding as follows: 

"In differences of an international nature, involving 
neither honor nor vital interests, and arising from differ- 
ences of opinion on points of fact, the signatory powers rec- 
ommend that the parties who have not been able to come to 
an agreement by means of diplomacy should, so far as cir- 
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cumstances allow, institute an international commission of 
inquiry to facilitate a solution of these differences by eluci- 
dating the facts by means of an impartial and conscientious 
investigation." 

Pursuant to the provisions of this title, one international 
court of inquiry, as v^e shall hereafter see, has been held, 
with the result of giving time for the passions of two na- 
tions to subside and a satisfactory and peaceful result to be 
attained. 

The next and most important title of The Hague Con- 
vention, repeated with some slight modifications in detail in 
the convention of 1907, relates to international arbitration 
and defines its object as being "the settlement of differences 
between nations by judges of their own choice and on the 
basis of respect for law." It affirms that "in questions of a 
legal nature, and specially in the interpretation or applica- 
tion of international conventions, arbitration is recognized 
by the signatory powers as the most effective and at the 
same tinie the most equitable means of settling disputes 
which diplomacy has failed to settle." 

The convention provides for the establishment of what 
it denominates a Permanent Court of Arbitration, having its 
office at The Hague, where are deposited special protocols 
or treaties creating boards of arbitration, and also awards 
which may be granted by them. 

The Permanent Court is created under the provisions of 
both conventions through the selection by each signatory 
power of four persons, at the most, of known competency 
in matters of international law, of the highest moral reputa- 
tion dnd disposed to accept the duties, the persons so named 
to fill the office for a term of six years. 

In the event of no other agreement as to the selection of 
judges for the particular dispute, it provides for the ap- 
pointment of two arbitrators by each contestant, who are 
properly selected from the list of the Permanent Court, and 
who have the right to select a fifth, who is rather improperly 
termed the umpire, he being merely the presiding officer. 
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The parties were by the First Convention authorized to 
be represented by delegates or special agents, as well as 
counsel or advocates, the Second Convention dropping, how- 
ever, the word "delegates." 

It happened in the Pious Fund case and in the Vene- 
zuelan Preferential case that members of The Hague Court 
took part in the argument before the selected arbitrators, 
and on one occasion under protest, the result being that 
when the Second Hague Convention was signed a provi- 
sion was inserted as follows: 

"The members of the Permanent Court may not" act as 
agents, counsel or advocates, except on behalf of the power 
which appointed them members of the court." 

The place of meeting of the tribunals, unless otherwise 
fixed by the parties, is at The Hague. The general pro- 
cedure of the Court of Arbitration will be better understood 
by the explanation which we shall now proceed to make, 
rather than by special quotations from the conyentions 
themselves : 

There are some ninety judges constituting the Permanent 
Court of Arbitration. The number of the court acting in 
any special tribunal has been either three or five — five, as 
we have stated, being the number fixed by the conventions 
in the absence of special agreement between the parties. 
Each of the nations in controversy has selected an equal 
number, and the arbitrators so chosen by both sides, coming 
together, have selected the odd man, this practice having 
been pursued in every instance save that of the Venezuelan 
Preferential case, where the three judges were named by a 
representative of a presumably impartial power, the Em- 
peror of Russia. 

Protocols to which the United States have been a party 
have provided, except in the North Atlantic Fisheries case, 
that no national of either party should sit upon the court, 
and this rule, alt ho departed from once by the United 
States, as I have already just indicated, is, we may believe, 
likely to become fixed in international practice, for the dis- 
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advantages of having a national of one of the countries in 
dispute acting as an arbitrator in a mixed commission are, 
as every one who has had a practical experience knows, 
very great and prejudicial to the accomplishment of impar- 
tial and respectable results. 

The protocol referring the cause to arbitration, and com- 
monly called the "compromis," determines the exact ques- 
tion to be arbitrated, the scope of the arbitrator's powers 
and such matters of procedure as may not have been fully 
regulated by the provisions of The Hague Conventions, or 
as it is desired to change in the particular reference. 

The universal first step is the service by either country 
upon the other of its case, as it is termed, .which is a state- 
ment as succinct as possible, of the facts upon which the 
nation expects to claim the right to recover or to defend, 
as the case may be. It is to be added that some publicists 
seem to think that the "case" should also include the argu- 
ment in favor of the position of the contending govern- 
ments, but such is not the American idea or practice, the 
argument being reserved properly for a later period. 

Following the service of the case comes the service of 
the counter-case, or counter-memorial, to which, if at any 
rate the protocol provides for it, there may be a replication. 
Ordinarily, however, the cause is at issue upon the service 
of the cases and counter-cases, which are generally deliv- 
ered to the parties some time prior to the meeting of the 
court, and often at the same time delivered to the judges. 

Upon the assembling of the court, the umpire having been 
selected by the action of the arbitrators named by the coun- 
tries, the printed arguments are submitted and minor ques- 
tions of procedure arranged for, including often the more 
important one of language, if this is not covered by the pro- 
tocol itself. It is to be noted that many protocols have been 
silent as to the language of the court, and when so silent, 
French has been determined upon as the official language, 
altho the use of other languages has been permitted. For 
instance, in the Pious Fund case, the award was given in 
French, altho the arguments were conducted in both English 
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and French, while in the Venezuelan Preferential case, 
altho the protocols declared English to be the language of 
the court, French was regarded as equally acceptable. 

The official representative of the contending nations in 
charge of the case for his country is the agent. Upon him 
devolves the duty of superintending the preparation of the 
case and of the argument, of making the preliminary ar- 
rangements with the court, of submitting all documents for 
its consideration, of making all motions and in the end of 
receiving, on behalf of his Government, the award of the 
tribunal. The agent may or may not also act as counsel. 
If he does so act, he takes such part as he esteems proper 
in the argument, while as agent determining the order of 
argument of his associates. 

This leads us to the question as to the order of presenta- 
tion to the court. The ordinary practice may be fairly illus- 
trated by the Pious Fund case, wherein the court allowed 
the United States as the demanding country to be heard by 
as many counsel as it chose, Mexico to reply in like fashion, 
and in turn the United States and Mexico, in their order, 
to be heard by two counsel. The opening, therefore, rests 
with the claimant and the close with the defendant nation. 
In the Preferential case, where the issues were not so 
clearly cut as between the affirmative and negative, the 
agents and counsel were heard in the alphabetical order of 
the countries they represented, all being permitted to take 
part in the opening, and but one from each nation in the 
reply. 

At the present time the hearings are ordinarily held in a 
comfortable but inconspicuous building at The Hague, and 
in a room which would seat reasonably well when the court 
was in session perhaps fifty people. Spectators are ad- 
mitted quite freely in the absence of objection from the 
parties concerned. 

With this necessarily brief statement, let us learn, if we 
may, more of the functions of the court by making a brief 
examination of the nine different cases which up to the 
present time have been passed upon by it. 
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Pious Fund Case. 

The first case to be referred to The Hague Court for de- 
termination was that of the Pious Fund of the CaHfornias, 
presented by the United States against Mexico. A brief 
statement of the origin and nature of the claim will be 
useful. 

As early as the year 1697 certain members of the Order 
of Jesus undertook the conversion of the Indians of the 
Californias, to this end collecting considerable sums of 
money and becoming the recipients of contributions reach- 
ing into the hundreds of thousands of dollars. This fund, 
in the course of years, became known as the "Pious Fund of 
the Californias," and from time to time, down to the year 
1842, it was handled by the Jesuits, the King of Spain, the 
Franciscans, the Dominicans, a junta controlled by the 
Mexican Government, and last the Catholic Bishop of the 
two Californias. In 1842 the Mexican Government by suc- 
cessive decrees, resumed the control of the fund, incorpo- 
rated its properties into the National Treasury, directed the 
sale of the real estate and acknowledged an indebtedness of 
six f>er cent, per annum on the total proceeds of sale, this 
acknowledgment being in favor of the purposes for which 
the fund was originally established. 

After the cession of Upper California to the United 
States, Mexico failed to pay any part of this pledged income 
to its proper recipients in Upper California, and upon the 
formation of the Mixed Commission between the United 
States and Mexico, under the Treaty of 1868, a claim was 
made against Mexico, before the Commission, for a proper 
proportion of the income of the fund from the date of the 
ratification of the Treaty of Peace to the date of the de- 
mand. The result of this claim was that the American com- 
missioner found in favor of the United States for twenty- 
one years' interest, aggregating over Nine Hundred Thou- 
sand (900,000) Dollars, and the Mexican commissioner disa- 
greeing, on submission to the umpire. Sir Edward Thornton, 
the views of the American commissioner were confirmed. 



Digitized by 



Google 



178 Maryland State Bar Association, [191 1 

and an arbitral sentence rendered accordingly, the terms of 
which sentence were duly met by the Mexican Government 
as to the amount of money therein named. 

Mexico immediately claimied that the effect of this award 
was to settle the controversy in toto, and render inadmissible 
any fresh claim with regard to the capital of the fund, or 
its interest, accrued, or to accrue. 

The matter of subsequent payments in conformity with 
the decision of Sir Edward Thornton remain^ed unsettled 
until 1902, m.uch correspondence having meanwhile passed 
between -the two governments with relation thereto. Toward 
the close of 1901 the Mexican Secretary of State agreed 
that the claim should be referred either to a special tribunal, 
or to a Tribunal of The Hague Permanent Gxirt of 
Art)itration. Mr. Secretary Hay, in reply, agreed to accept 
the Permanent Court of Arbitration, and thereupon, by 
protocol, a tribunal of such court was given power to de- 
termine "(i) if said claim, as a consequence of the former 
decision is within the governing principle of res judicata; 
and (2) if not, whether the same be just, and to render 
such judgment or award as may be meet and proper under 
all the circumstances of the case." 

Under this protocol the court met on September 15, 1902, 
when for the first time was opened the Permanent Court of 
Arbitration at The Hague. The membership of this court 
was interesting. Its presiding officer was Professor Matzen, 
who for twenty-two years had presided over the delibera- 
tions of the Upper House of the Danish Parliament. The 
United States had named as a member Mr. De Martens, of 
Russia, who had sat upon several international tribunals, 
and as his associate. Sir Edward Fry, of England, whose 
name is well known, particularly to all students of equity 
jurisprudence. The Mexicans selected Professor Asser, of 
Holland, a distinguished internationalist and a most accom- 
plished man, and Mr. De Savornin-Lohmann, head of one 
of the political groups in Holland and a man whose integrity 
and ability justified the confidence of his countrymen and 
explained his selection as a member of several subsequent 
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arbitral tribunals. Mexico was represented specially in the 
person of its agent, a former Senator of that country and 
its then Minister to Holland and Belgium, Senor Emilio 
Pardo, and the United States by the speaker, a number of 
counsel also appearing. 

After lengthy discussions, an arbitral sentence was ren- 
dered sustaining all the contentions of the United States 
save an incidental one as to the currency in which the award 
should be paid, the court holding that it should be in money 
having legal currency in Mexico, and maintaining in all 
other respects the finding of Sir Edward Thornton as res 
judicata of the issues presented by the case. 

The points decided by the court were in brief as follows : 
That the litigation being between nations could only be de- 
cided upon the basis of international treaties and the prin- 
ciples of international law; that all particulars of the judg- 
ment concerning the points involved in the litigation en- 
lighten and mutually supplement each other and serve to 
render precise the bearing of the decisory part of the judg- 
ment and to determine the points upon which there is res 
judicata; that this rule applies not only to the judgments of 
tribunals created by the state, but equally to arbitral sen- 
tences rendered within the limits of the jurisdiction fixed 
by the protocol, and the reason for its application to inter- 
national arbitration was even stronger than that compelling 
its local application; that under the Convention of 1868 
between the United States and Mexico, the Mixed Com- 
mission as well as the umpire had the right to pass upon 
their own jurisdiction, and that between the original litiga- 
tion and the pending litigation there was not only identity 
of parties, but also identity of subject-matter; that prescrip- 
tion could not be applied against the payment of thirty-three 
annuities remaining unpaid, the rules of prescription per- 
taining exclusively to the domain of civil law. The tribunal 
therefore awarded in favor of the United States, payable 
by Mexico, the sum of more than $1,420,000 Mexican, and 
further directed the perpetual payment thereafter of the 
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annual interest, computed by Sir Edward Thornton, that is 
to say, $43,050.99. 

It seemed to the speaker, and he so urged upon the com- 
mission, that in sustaining the adjudication of the former 
Mixed Commission it would "thereby give renewed dignity 
and solemnity to the adjudications of every commission and 
every arbitral court," and that the United States was asking 
"the affirmation of a principle of the highest possible impor- 
tance in all international disputes." 

While to this time international law writers had declared 
that the adjudications of international tribunals were to be 
treated as res judicata of the matters properly involved in 
them, and while other international tribunals had declared 
themselves possessed of the fullest right of determining 
their own jurisdictions, never before had these principles 
been affirmed under circumstances of equal dignity and com- 
pelling force. 

After all, the greatest merit of the Pious Fund case was 
that it made known to the world that there was at its dis- 
posal a real and tremendous power, capable of being exerted 
for the settlement of international disputes, whether great 
or small, an institution which when once brought into the 
light, as it was in this case, would be shown to possess in- 
finite powers of growth and expansion. 

Venezuelan Preferential Case. 

During the years 190 1-2, a lively correspondence passed 
between the representatives of England, Italy and Ger- 
many at Caracas and the Venezuelan Foreign Office 
relative to the payment or arbitration of certain claims of 
the subjects of the countries named against Venezuela. 
Venezuela contended that these claims must of necessity be 
settled in the Venezuelan courts, or by Venezuelan Special 
Commissions, and could not, and should not be, made the 
subject of international arbitration or dispute. The cor- 
respondence, therefore, resulted in nothing and finally, in 
December, 1902, the countries named terminated their rela- 
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tions, and several of the Venezuelan ports were blockaded 
by Great Britain and Germany, Italy subsequently asking 
and obtaining leave to join with them. The ultimate result 
of these proceedings was that, subject to some special ar- 
rangements, not material for our consideration, Venezuela 
agreed with ten different nations to refer to arbitration all 
claims against her. Each protocol of arbitration provided 
for the creation of a fund for the payment of the arbitral 
awards by the setting aside of thirty per cent, of the 
nionthly receipts from the customs revenues of La Guaira 
and Puerto Cabello, and, differences arising as to whether 
the blockading nations should have any preference over 
what were called the "peace powers" in the order in which 
the awards of the several commissions should be paid, it was 
agreed that "the questions as to whether or not Germany, 
Great Britain and Italy are entitled to preferential or sepa- 
rate treatment in the payment of their claims against 
Venezuela shall be submitted for final decision to the 
tribunal at The Hague." 

Under these so-called Hague protocols, the Emperor of 
Russia was invited to name and appoint from the members 
of the permanent court of The Hague, three arbitrators, no 
one of whom should be a citizen or subject of any of the 
signatory or creditor powers. Under this provision, the 
Emperor of Russia appointed two Russians and an Austrian 
to act as such judges, and in the fall of 1903 the award of 
the tribunal was rendered. The court found that in its 
protocols Venezuela had recognized in principle the justice 
of the claims presented to it by Germany, Great Britain and 
Italy, but had not so recognized the claims of the so-called 
"pacific powers," and had not protested until the end of 
January, 1903, agamst the demand of the blockading powers 
for special securities, but had always distinguished formally 
between the "allied powers" and the "neutral or pacific pow- 
ers.'' It also found that the neutral powers had not pro- 
tested against the pretension of the blockading powers to 
preferential treatment until too late, and, after giving some 
consideration to the transactions between the negotiators, 
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found in favor of the preferential right of Germany, Great 
Britain and Italy, directed each party to the litigation to 
pay its own costs and an equal share of the costs of the 
tribunal, ^and charged the United States with the duty of 
seeing to the execution of the latter clause within a term 
of three months. This charge the United States declined 
to accept, as being outside the terms of the protocol of 
arbitration. 

This award has been the subject of very severe criticism 
as apparently giving to belligerent powers preference over 
those powers which by peaceful means seek remedies for 
wrongs. Much may be said on either side of the question. 
It must, however, be conceded that the peaceful determi- 
nation of the controversy, even the such determination 
should exhibit in some degree a spirit of deference to the 
idea of war, through blockading or otherwise, as a means 
for advancing the settlement of disputes, is to be regarded 
as infinitely preferable to the existence of armed conflict 
over the payment of debts, which, tho prosecuted in the 
name of a nation and against a nation, are in essence, when 
unpaid, no more than private wrongs. 

Japanese House Tax Case. 

We have. placed second in this discussion the Venezuelan 
Preferential case, because it was treated and disposed of 
before the Japanese House Tax case, the latter, however, 
having been referred to The Hague Court under a protocol 
signed as early as August 28, 1902. The origin of this dis- 
pute we shall proceed to explain. 

Up to 1894 the principle of ex-territoriality prevailed in 
Japan as between the Government of that country and va- 
rious European nations; that is to say, the citizens or sub- 
jects of foreign nations were not amenable to Japanese jus- 
tice, but in case of wrongdoing were accountable only to the 
courts of their own nation. This was naturally galling to 
Japanese pride, and Japan, in consideration of the abandon- 
ment of this practice, set aside for perpetual lease to Euro- 
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pean and other foreign citizens or subjects certain tracts of 
land at various treaty ports. It was provided in the leases 
of such land, many of which had thereafter existed and 
were confirmed, that no conditions other than those con- 
tained therein would be imposed in respect to such property. 
Under this clause it was understood and was the practice 
for several years subsequently that no taxes or charges, ex- 
cept those named in the lease, should be paid for municipal 
or other purposes. Nevertheless, the Japanese later con- 
tended that the leases in question had reference only to 
naked land, and that the houses or other improvements 
erected upon them were not included in the stipulations upon 
which the exemption from taxes were based. The question 
referred to The Hague, in which Japan was the contending 
party on the one side and Germany, France and Great Brit- 
ain on the other, was, in short, whether the dispositions of 
the treaties and other engagements exempted only the land 
possessed under the perpetual leases, or exempted the land 
and the buildings thereon from all imposts, taxes, charges, 
or other conditions than those expressly stipulated in the 
leases. The majority of The Hague Court considered that 
in the course it had taken the Government of Japan had 
acted not alone as proprietor of the lands leased, but also as 
invested with the sovereign power of the country ; that the 
will of the parties made the law of the matter, and that not 
only the land, but also the buildings erected thereon, were 
exempt from all charges save those expressly stipulated. 

I have noted that the finding was that of the majority of 
the commission. The commission consisted of a Norwe- 
gian, a Frenchman and a Japanese, the Japanese dissenting 
from the position taken by his associates and reaching a con- 
clusion favorable to the contentions of his own Government. 

The Muscat Case. 

The next case to reach The Hague was that of a dispute 
between Great Britain and France referring to the right of 
certain Muscat Dhows to fly the French flag. By a decla- 



Digitized by 



Google 



184 Maryland State Bar Association, [191 1 

ration of March 10, 1862, the English and French Govern- 
ments agreed reciprocally to respect the independence of 
the Sultan of Muscat, but differences thereafter arose be- 
cause of the issuance by the French republic to certain sub- 
jects of the Sultan of Muscat of papers authorizing them to 
fly the French flag, and also as to the nature of the privi- 
leges and immunities claimed by the subjects of the Sultan, 
who were owners or masters of Dhows and in possession of 
such papers, or members of the crews, as well as to the 
manner in which such privileges and immunities affected the 
jurisdiction of the Sultan over such subjects. The question 
being referred to The Hague, a court was formed consisting 
of Dr. Lammasch, wiho had already served in the Venezuelan 
Preferential case ; Chief Justice Fuller, of the United States, 
and Mr. Savornin-Lohmann, who had taken part in the dis- 
position of the Pious Fund case. In August, 1905, conclu- 
sions were reached limiting the right to fly the French flag 
to such subjects of the Sultan of Muscat as were bona fide 
in the service of French citizens, and denying it to persons 
who asked for ship's papers for the purpose of doing any 
commercial business. The court also found that after June 
2, 1892, France was not entitled to authorize vessels be- 
longing to subjects of the Sultan of Muscat to fly the French 
flag except on condition that their owners or outfitters had, 
or might establish, that they had been treated by France as 
her proteges before 1863. The court further concluded that 
the authorization to fly the French flag could not be trans- 
ferred to any other person or to another vessel, even tho 
belonging to the same owner, and that subjects of the Sultan 
of Muscat flying the French flag did not enjoy in conse- 
quence of such fact any right of ex-territoriality which 
could exempt them from the sovereignty, specially from the 
jurisdiction, of the Sultan of Muscat. 

Grisbadarna Dispute Between Norway and Sweden. 

In the month of March, 1908, Norway and Sweden came 
to an agreement to submit to arbitration the question of 
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the maritime frontier between Norway and Sweden in so 
far as it had not been regulated by royal resolution of 
March 15, 1904. The question of the boundaries was con- 
sidered by The Hague court, which, in the course of its 
studies, visited the zone in litigation, examined the docu- 
ments and the charts presented to it and heard the argu- 
ments and explanations. Its declarations of international 
law, receiving the unanimous assent of its members, includ- 
ing one Norwegian and one Swede, were of interest, the 
court holding, among other things, that maritime territory 
was necessarily a dependency of landed territory; that the 
partition should be made by tracing a line perpendicular to 
the general direction of the coast, bearing in mind the neces- 
sity of indicating the frontier clearly to insure the ease of its 
observance ; that Grisbadarna should be assigned to Sweden, 
because, among other things, its lobster fisheries had re- 
ceived for a long time, and in very much larger numbers, the 
attention of Swedish rather than of Norwegian fishermen; 
that Sweden, convinced of her ownership, had maintained 
buoys, made soundings and installed a light-house, in the 
doing of all of which she was not only exercising a right, 
but fulfilling a duty, whereas Norway had paid little or no 
attention to the country ; that it was necessary to abstain as 
much as possible from changing the order of things natu- 
rally existing and of ancient origin, particularly where pri- 
vate interests were involved; that the Swedish lobster fish- 
eries were by far of the greater importance, and that the 
existence of these fisheries gave the banks their value. 

Casablanca Case. 

The next case sent to The Hague was one which related 
to circumstances creating a very delicate situation between 
France and Germany, and for the time greatly exciting the 
peoples of the two countries, and involving the charge of 
an attack made by French military upon a soldier of the 
German Consulate and other alleged outrages of a character 
calculated to wound German susceptibilities. On the other 
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hand, the German Consular officers and attaches were 
charged with wrongfully granting protection to those who 
were originally German subjects, as well as to others, mem- 
bers of the French Foreign Legion, and in these respects 
the rights of France were considered as involved. A situa- 
tion, therefore, existed, which under other circumstances 
might have inclined the nations at issue to war, but an easy 
and ready method of escape was afforded by reference to 
The Hague Court, which reached a unanimous conclusion, 
solacing alike to French and to German pride. 

The Court found, among other things, that Morocco, 
where the conflict occurred, being a country of "capitula- 
tions," as it was termed, meaning, in brief, a country where 
the doctrine of ex-territoriality was recognized, there was 
considerable confusion as to the respective jurisdictions of 
the military authority in control and of the Consular au- 
thorities over subjects of foreign nations, which might be 
found there, and that in each particular case of difficulty 
arising, the circumstances would have to be examined to de- 
termine to which should be given the preference; that the 
jurisdiction of the army of occupation would, in case of 
conflict, have the preference where the persons belonging 
to such army had not left the territory under the dominion 
of the armed force; that nevertheless, owing to the uncer- 
tainty of jurisdiction, the German Consular authority could 
not be condemned for having accorded its protection to de- 
serters; that the German Consul had committed certain er- 
rors, while in connection with the same, the Secretary of 
the Consulate was the subject of condemnation. 

The conclusions of the court were rather as to abstract 
questions of law and international practice, which had 
largely ceased to be important by the time the decision was 
reached. 

Orinoco Case. 

The next case submitted to The Hague Tribunal was that 
of the Orinoco Steamship Company, through the United 
States against Venezuela. 
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This case appeared before the Venezuelan-American 
Commission of 1903, being a claim on behalf of the Orinoco 
Company for about one million, five hundred thousand dol- 
lars, and an allowance of $28,224.93 having been made by 
Dr. Barge of Holland, the umpire of the commission. The 
original claim grew out of the fact that Venezuela had 
granted to one Ellis Grell, who afterwards assigned his con- 
tract to the Orinoco Shipping and Trading Company, 
predecessor of the claimant, and itself a British Corpora- 
tion, a concession looking to the establishment of steam 
navigation between Ciudad Bolivar on the Orinoco and 
Maracaibo in western Venezuela. It was claimed that this 
contract for the fifteen years of its life gave the cessionaries 
an exclusive right to navigate the two principal channels of 
the Orinoco River. The Grell contract embodied the Calvo 
clause, as it has come to be called, reading in this case as 
follows : 

"Questions and controversies which may arise with re- 
gard to the interpretation or execution of this contract shall 
be resolved by the tribunals of the Republic in accordance 
with its laws, and shall not in any case give occasion for 
international reclamations." 

The Shipping and Trading Company became, as it 
alleged, the creditor of the Venezuelan Government for 
services rendered and damages sustained in a large 
amount, which were later the subject of adjustments, 
only in part carried out by the government, while, by sub- 
sequent decrees, the monopoly value of its concession was 
destroyed by throwing open to foreign trade the channels 
of the Orinoco to which reference has been made. The 
Orinoco Steamship Company, an American Corporation, 
later took on all the rights and liabilities of the Orinoco 
Shipping and Trading Company. By the terms of the 
protocol of 1903, between the United States and Venezuela, 
the Commission had jurisdiction over "all claims owned by 
citizens of the United States of America," thus obtaining 
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jurisdiction over the claims of this country, altho such 
claims were British in origin. 

The United States protested against the award as disre- 
garding the terms of the protocol, and, being essentially er- 
roneous in law and fact, as invalid under the principles of 
international law. The result was that Venezuela, finally 
agreed to arbitrate this and several other claims, but before 
the time for arbitration came to pass, the other claims were 
settled, leaving this as the only one in difference. 

This case presented certain features suggestive of the 
Pious Fund case, and we therefore give the question sub- 
mitted, as follows: 

"The arbitral tribunal shall first decide whether the deci- 
sion of Umpire Barge in this case, in view of all the circum- 
stances and under the principles of international law, is not 
void, and whether it must be considered so conclusive as to 
preclude a re-examination of the case on its merits. If the 
arbitral tribunal decides that said decision must be consid- 
ered final, the case will be considered by the United States 
of America as closed ; but, on the other hand, if the arbitral 
tribunal decides that said decision of Umpire Barge should 
not be considered as final, said arbitral tribunal shall then 
hear, examine and determine the case and render its deci- 
sion on the merits.'' 

The arbitrators finally chosen included as umpire Mr. 
Lammasch, who had already figured in two arbitrations; 
Mr. Beernaert, who had been one of the Mexican repre- 
sentatives in the Pious Fund case, and Sefior Gonzalo de 
Quesada, formerly Cuban Minister to the United States, but 
now Minister to Germany. 

Some of the questions touched upon in the award offer 
special interest. The court treated both parties as admitting 
that excessive exercise of jurisdiction and essential error 
invalidated the award, but, proceeding, held that when an 
arbitral award embraced several independent claims, and 
consequently several decisions, the nullity of one was with- 
out influence on any of the others, more especially where, as 
in the case under examination, the integrity and good faith 
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of the arbitrator were not questioned. This made it neces- 
sary for the court to examine severally as to whether, for 
the reasons stated, any of the subjects passed upon by Mr. 
Barge were wrongfully decided, within the meaning of the 
protocol, and in this examination it was considered the duty 
of the United States affirmatively to establish the nullity 
of the decision upon the particular point examined. 

The United States had strenuously contended that one 
determination having been found to be in excess of juris- 
diction, the whole award was nullified. 

Upon the largest single item in controversy, embracing 
nearly a million and a quarter dollars, which had been re- 
jected by Dr. Barge, the court considered that his ruling, 
being based upon his appreciation of the force and interpre- 
tation of the documents, matters clearly within his compe- 
tence, there was no ground for revision. The court did not 
regard itself at liberty to determine whether the claim at 
this point had been well or ill judged. 

The next question decided by the tribunal concerned the 
practical interpretation given the words "justice and equity'' 
contained in the protocol. These words were treated by the 
Venezuelan agent as making it impossible for Dr. Barge to 
have committed a departure from the protocol, because, as 
he contended, there were no limits to the submission. The 
tribunal held, however, that the protocol did not invest the 
arbitrators with discretionary powers, but obliged them to 
give their decision on a basis of absolute equity without re- 
gard to objections of a technical nature or to the provisions 
of local legislation, and the court further considered that 
'^excessive exercise of power may consist not only in decid- 
ing a question not submitted to the arbitrators, but also in 
misinterpreting the express provisions of the agreement in 
respect of the way they are to reach their decisions, notably 
with regard to the legislation or the principles of law to be 
applied." 

We have already referred to the Calvo clause contained 
in the Grell contract, the basis of the claim of the Orinoco 
Steamship Company case, and which provided that the 
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doubts and controversies arising rdative to the interpreta- 
tion and execution of the contract should be decided by 
Venezuelan courts, and should not give rise to international 
claims. Dr. Barge had rejected a certain portion of the 
Orinoco Steamship Company's claim on the theory that it 
was the duty of the company to apply to the Venezuelan 
courts as to such particular relief, and not to apply to an 
international tribunal. A like contention had been made to 
the Italian Venezuelan Commission of 1903, and passed 
upon in the Martini case, the umpire there holding that de- 
spite the clause he had full jurisdiction to proceed, he stat- 
ing that "Venezuela and Italy have agreed that there shall be 
substituted for national forums, which, with or without con- 
tract between the parties, may have had jurisdiction over the 
subject matter, an international forum to whose determina- 
tion they fully agree to bow. To say now that this claim 
must be rejected for lack of jurisdiction in the Mixed Com- 
mission would be equivalent to claiming that not all Italian 
claims were referred to it, but only such Italian claims as 
have not been contracted about previously, and in this man- 
ner and to this extent only the protocol could be main- 
tained." It is interesting to note that The Hague tribunal, 
in the case now under consideration, held that "the mainte- 
nance of Venezuelan jurisdiction with regard to these claims 
would have been incompatible and irreconcilable with the 
arbitration which had been instituted." The effect, there- 
fore, of this ruling was to hold that Dr. Barge's decision 
refusing to take jurisdiction over the matter as to which the 
two countries had given him jurisdiction was essentially 
erroneous, and the same subject matter could be re-exam- 
ined by a subsequent tribunal. 

The umpire of the American-Venezuelan Commission 
also refused to take jurisdiction over one subject matter 
presented to him, on the ground that it involved the recog- 
nition of a transfer of a concession, which transfer had not, 
as required by Venezuelan law, been notified to the 
Venezuelan Government. The Hague Tribunal held that 
this was not a question of the cession of the concession, but 
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of the cession of a debt and that the omission to notify the 
debtor of the cession of a debt was merely a failure to ob- 
serve a provision of local legislation, not required by abso- 
lute equity, at least where the debtor possessed knowledge 
of the cession and had paid neither the assignor nor the 
assignee. 

The tribunal made an allowance of costs and counsel 
fees, and granted interest at the rate of three per cent., the 
amount fixed by Venezuelan^law in the absence of contract, 
and the rate adopted by all Americans who sat upon the 
Venezuelan Commissions of 1903. 

The North Atlantic Fisheries Case. 

We come now to a case which because of the length of 
the existence of the dispute, and the number of persons af- 
fected by it, may be regarded as the most important yet 
submitted to the tribunal of The Hague, altho so far as 
questions of principle are concerned, it was no more inter- 
esting or more grave than others of which we have spoken. 
The details of the dispute are so numerous and the ques- 
tions, while not ordinarily of the first importance inter- 
nationally, so many, and the arguments, pro and con, so 
diverse, that the case offers in itself ample material for a 
single paper fully as long as this I am now presenting to 
you. It is, therefore, impossible for me to treat it at this 
time except extremely superficially. 

The Treaty of Peace of 1783 between the United States 
and England left open to Americans for the purpose of dry- 
ing fish, the shores of Nova Scotia (including the present 
New Brunswick), the Magdalen Islands and Labrador and 
the south coast of New Foundland, while they were per- 
mitted to take fish in nearly all coastal waters. This treaty 
was treated by England as abrogated by the war of 18 12, 
and after much diplomatic discussion between the two coun- 
tries, a new treaty was signed in London in 1818, intended 
more particularly to. define the rights, or as it was styled 
the "liberty" American citizens should enjoy in the taking 
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and curing of fish in and oflF Labrador and certain coasts of 
New Foundland and elsewhere in the British dominions, 
securing American fishermen the right of entering bays 
and harbors for the purpose of shelter and repairing 
damage, purchasing wood and obtaining water, but subject 
to restrictions to prevent their taking, drying or curing fish 
in such bays or abusing the privileges reserved to them. 
The treaty was doubtless sufficiently satisfactory at the time, 
but diflFerences arose as methods of fishing changed and the 
pursuit of different kinds of fish became more important, 
and also as the coasts of New Foundland became more oc- 
cupied. The result of all this was growing irritation, 
caused to a degree by more and more stringent regulations 
being adopted by the Colonial authorities until finally came 
the reference of the whole matter to The Hague on 
January 27, 1909. 

The case was there treated by a most eminent tribunal, 
including Dr. Lammasch, of Austria, as President, Savornin- 
Lohmann, of Holland, Doctor Drago, of the Argentine Re- 
public, Justice George Gray and Sir Charles Fitzpatrick, as 
arbitrators. 

The dispute was formulated into seven question^. The 
first related to the power of Canada and New Foundland 
under the form of municipal regulations to define the hours, 
days and seasons when fish might be taken on the treaty 
coasts, the method, means and employments to be used and 
other matters relating to fishermen. England claimed for 
her colonies and herself the fullest rights in these respects 
to the extent that such regulations might appear ap- 
propriate or necessary, desirable and equitable and fair as 
between local fishermen, and the Americans exercising the 
treaty liberty, and not so framed as to give an advantage 
to the former over the latter, while the United States con- 
tended that such regulations might not be framed unless 
appropriate and necessary for the protection and preserva- 
tion of the common rights in such fisheries and the exercise 
thereof, unless reasonable in themselves and fair as between 
local fishermen and American fishers, and not giving local 
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ones an advantage over the former class, and further, un- 
less their appropriateness, necessity, reasonableness and 
fairness should be determined by the United States and 
Great Britain by common accord and the United States 
concurred in the enforcement. It will be noted that the 
most important part of this proposition related to the right 
of the United States to determine as to the character of 
the regulations and assist in their enforcement — rights 
denied by England. The contention of the United States 
was technically rejected, it being considered by the tribunal 
that — 

"The recognition of a concurrent right of consent in the 
United States would affect the independence of Great Brit- 
ain, which would become dependent on the Government of 
the United States for the exercise of its sovereign right of 
regulation, and that such a co-dominium would be contrary 
to the constitution of both sovereign states." 

The court further held that the right to determine 
whether the regulations were reasonable was settled for the 
future by the obligation imposed by the treaty creating the 
court and resting upon the two parties to submit their 
reasonableness to an arbitral test in accordance with Article 
4, which supplies a permanent commission of two, or, if 
necessary, three experts, who will hereafter pass upon the 
question. 

An interesting portion of the decision touched the ques- 
tion of international servitude claimed by the United States, 
as to which the court determined that the liberty to fish 
was not a sovereign right but a purely economical right 
granted to the inhabitants, in this case, of the United States. 

The second question was as to whether the inhabitants 
of the United States, while enjoying the liberties before re- 
ferred to, possessed the right to employ as members of their 
fishing crews, persons not inhabitants of the United States. 
The court held in very brief that the exercise of the eco- 
nomic right to fish included the right to employ servants, 
and this unlimited as to their nationality; that the liberty 
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to take fish referred not only to the individuals doing the 
act, but also to those for whose profit the fish were taken. 

The third question related to the ability of Great Britain 
or its colonies to subject the citizens of the United States 
enjoying fishing liberties to requirement of entry or report 
at custom houses or the payment of light or harbor or 
other dues or other similar requirements. The court held 
that the requirement that American fishing vessels should 
report, if proper conveniences and the opportunity for doing 
so, was provided, was not unreasonable or inappropriate, 
and also held that light and harbor dues, if not imposed 
upon New Foundland fishermen, should not be imposed 
upon Americans. 

The fourth question related to the right to impose re- 
strictions, making the exercise by American fishermen of 
resort to certain bays and harbors for shelter, wood, water, 
etc., conditional upon the payment of light or harbor dues, 
or entering or reporting at custom houses or any similar 
conditions, and the court held that these privileges, accorded 
by Great Britain on the grounds of hospitality and hu- 
manity, were not dependent on the payment of dues or the 
reporting to custom houses or any similar conditions, but 
should not be abused, and that American fishermen entering 
such bays should, if thought necessary by Great Britain, or 
the colonial government, report personally or by telegraph 
at a custom house or to a customs official, if reasonable 
opportunity were afforded. 

The fifth question was as to the point from which should 
be measured "three miles of any of the coasts, bays, creeks 
or harbors" referred to in the treaty. This question was 
not answered by the laying down of a rigid rule of general 
application, the court thinking that the three-mile rule 
should not be strictly and systematically applied to bays. 
The court held that the interpretation of the word "bay" 
"must take into account all the individual circumstances 
which for any one of the different bays are to be appreci- 
ated, the relation of its width to the length of penetration 
inland, the possibility and the necessity of its being de- 
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fended by the State in whose territory it is indented, the 
special value which it has for the industry of the inhabi- 
tants of its shores; the distance which it is situated from 
the highways of nations on the open sea, and other circum- 
stances not possible to enumerate in general." The court 
then laid down certain rules as to a number of particular 
bays, but provided that as to every bay not specifically 
mentioned, "the limits of exclusion shall be three miles sea- 
ward from a straight line across the bay in the part nearest 
the entrance at the first point where the width does not 
exceed ten miles/' It is to be noted in this connection that 
the question as to whether the Bay of Fundy was or was 
not a British bay went to the British- American Commission 
of 1853, and it was decided by the umpire that no nation 
had the right to assujme sovereignty over it. 

The- sixth question related to the right of Americans to 
take fish on certain portions of the southern coast of New 
Foundland, and their right was sustained. 

The seventh question was as to whether American ves- 
sels resorting to the treaty coasts for the purpose of exer- 
cising the liberties to which' reference has been made were 
entitled to have for their vessels the commercial privileges 
accorded by Great Britain or others to American trading 
vessels generally. The court held that there was nothing 
in the treaty provisions to disentitle them, provided the 
treaty liberty of fishing and the commercial privileges were 
not exercised concurrently. 

It is to be noted as a gratifying circumstance that in this 
case the English and American arbitrators joined with the 
other three members of the court in making the decision, 
which was unanimous save that Dr. Drago dissented in cer- 
tain respects from the arbitral answer to question 5, consid- 
ering that there was on the whole no certain rule laid down 
for the guidance of the parties, and that the recommenda- 
tion of a special series of lines, however practical they might 
be supposed to be, was beyond the scope of the award and 
could not be adopted without a new treaty being entered 
into by the parties. 
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The Savarkar Case. 

The last case submitted to The Hague, decided as late 
as February 24, 191 1, was that of Savarkar, a Hindoo, who 
had been charged with abetment of murder, he being a 
revolutionist, and who was being sent from England to 
India for trial. At Marseilles he escaped from the steamer 
carrying him, swimming ashore and starting to run. He 
was stopped by a French police officer and delivered to 
members of the crew and put back on the ship. This ques- 
tion was submitted to the Court of Arbitration: "Should 
Vinayak Damadar Savarkar, in conformity with the rules 
of international law, be restored or not be restored by His 
Britannic Majesty's Government to the Government of the 
French Republic?" 

Reference was had to a court of five members, presided 
over by Mr. Beernaert, of whom mention has been made in 
other connections. 

It was contended on the part of the French that the arrest 
of Savarkar and his restoration to the steamer were irreg- 
ular and contrary to the rules of international law, and 
that he should be ordered returned to French territory at the 
same place where he had been taken from it. There were a 
number of minor contentions made argumentatively, which 
time forbids us to enter upon. The tribunal found that 
Savarkar made his escape as stated ; that the French officer 
saw him throw himself into the sea and swim to the quay, 
saw people from the ship pursuing him, and himself fol- 
lowed and came up to him and arrested him; that such 
officer, without knowing anything of his identity, thinking 
perhaps he had committed some offense on board the vessel, 
seized him, and he followed the officer peaceably to the 
vessel, where he was delivered to his former captors. 

The court considered that the case was not one of re- 
course to fraud and force in order to obtain possession of 
a person who had taken refuge in foreign territory, and 
that there was not in the circumstances of his arrest and 
delivery anything in the nature of a violation of the sov- 
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ereigtity of France, and that all who took part in the matter 
certainly acted in good faith and had no thought of doing 
anything unlawful ; that the conduct of the police officer not 
having been disclaimed by his chiefs before the vessel left 
Marseilles, the British police might think he had acted in 
accordance with his instructions, or that his, conduct had 
been approved, and while admitting that an irregularity was 
committed by the arrest of Savarkar and by his being 
handed over to the British police, there was no rule of inter- 
national law imposing, under such circumstances, any obli- 
gation on the power which had in its custody the prisoner to 
restore him because of a mistake committed by a foreign 
agent who delivered him up to that power. The tribunal 
therefore decided that the British Government was not re- 
quired to restore him to France. 

The Hull Incident. 

While not in strictness coming under the heading of The 
Hague Court, I should feel that I had failed in complete- 
ness should I not refer to the Hull incident, an incident 
which was settled under the provisions of the First Hague 
Convention, referring to the establishment of international 
courts of inquiry, courts having, however, no judicial 
power, but only seeking to arrive at the truth in a particular 
matter, or as expressed in the article itself, designated to 
facilitate ''a solution of these differences (as to fact) by 
elucidating the facts by means of an impartial and con- 
scientious investigation." 

This provision of The Hague Convention has been called 
into play on but a single but very important occasion, 
which related to the firing by men of war of the Russian 
Squadron upon English fishermen in the North Sea. It 
will be recalled that about one o'clock in the morning of 
October 9, 1904, the Russian Admiral, Rojestvensky, while 
passing a fleet of English fishing vessels, believed his ship 
to be attacked by a torpedo boat (in fact mistaking a fishing 
boat for a torpedo boat), and directed fire, killing two men 
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and wounding six, while one boat was sunk and five or six 
were injured. A protcxrol providing for the appointment 
of a court of inquiry was, through the good offices of 
France, finally signed, the court being composed of British 
and Russian naval officers of high rank, and like officers 
named by France and America. An Austrian selected by 
the commission was the fifth member. Paris was deter- 
mined upon as the place of meeting and oral and written 
evidence was had before the commission. The conclusions 
of the commission related entirely to matters of fact, were 
unanimous, and were accepted by the respective govern- 
ments and satisfactory settlement made by Russia in accord- 
ance with their conclusions. 

Review, for a moment, the principles involved in the 
causes decided by The Hague Court. Questions of bound- 
ary have been settled, as in the Grisbadarna case. Inter- 
pretations of treaties have been given affecting national 
rights and national susceptibilities, as in the Venezuela Pref- 
erential, the Japanese House Tax, the Muscat and the North 
Atlantic Fisheries cases. National insults have been re- 
solved into their true unimportance, as in the Casablanca 
case. The effect of arbitral awards has been discussed and 
the limitations of powers of arbitrators considered, as in 
the Pious Fund case and the Orinoco case. Rules of action 
and control over industries have been furnished or provided 
for, as in the North Atlantic Fisheries case. Extent of 
national rights over subjects found within foreign jurisdic- 
tions was given consideration in the Savarkar case, and in 
a way in the Casablanca case. When England and Russia 
stood ready to let loose upon each other the dogs of war. 
The Hague Convention furnished an instrumentality for the 
fair and careful examination of the facts, and led to repa- 
ration, so far as reparation was possible, for the injurious 
act of Russia. 

Let it not be said that onl}^ the easy matters have gone 
to The Hague for determination. Even in the most mod- 
ern times, and between supposedly enlightened nations, ques- 
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tions no more irritating, no more appealing to national pride 
and prejudice, have found in bloody war such solution as 
they may have received. The very existence of The Hague 
Court now discourages sanguinary appeals. 

For, withal, the greatest influence of The Hague Court is 
educational. Forty-four nations have rendered it almost 
impossible to resolve certain classes of questions by war and 
have virtually compelled reference to The Hague. Why 
should there be any limit upon the reference? The question 
now everywhere arises and its final answer is foreshadowed 
in the efforts making toward a treaty which shall send to 
The Hague all disputes likely to arise between the United 
States on the one hand and England and France and per- 
haps Germany and Japan on the other. In the effort to- 
ward the formation of treaties of this description, it is to 
be said that we are but following in the footsteps of other 
nations, some of which we are inclined to regard as less civ- 
ilized than ourselves. Chile and the Argentine, Italy and 
the Argentine, the Scandinavian nations, and a growing 
number of other sovereignties have found it unnecessary to 
withhold from The Hague any possible differences between 
them. The pending negotiations between particularly Eng- 
land and the United States are noteworthy only because of 
the character and general advancement of the nations in- 
volved, and not so much because we are setting a new pa«e 
for less enlightened nations. 

Internationally, as well as individually, we do the things 
to which we are accustomed. If between individuals every 
slight calls for blood atonement, we submit to this rule. If 
we grow more gentle and our custom is to ignore minor or 
unintentional wrongs and resort only to the courts for the 
vindication of substantial rights, this course is expected of 
us and we pursue it. Just so practice develops among na- 
tions. The appetite for judicial settlement grows, as it 
were, with what it feeds upon, while neutral nations are 
becoming impatient of a bloody disposition of the quarrels 
of their neighbors. 
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But there are among us those who doubt the practical 
efficacy of an award of The Hague tribunal, and would rest 
all power upon the sword. Let them not ignore history. 
For one hundred years — we fix this time not because an- 
other would furnish exceptions, but because it represents 
the era of arbitrations — no nation has failed to recognize the 
sanctity of arbitral awards, and with the passing of every 
year it becomes less and less possible for them to do so. 
No man and no nation can in comfort submit to a proven 
charge of bad faith, and the repudiation of a solemn obli- 
gation in the face of a whole world is a moral impossibility. 
Such obligations are stronger than the sword. 

The sanctity of an award of The Hague tribunal will 
never, in my judgment, rest upon the number of swords 
ready to enforce it. The exercise of physical force calls forth 
counter- force, while treaty promises and judicial awards 
pursuant to them are the strongest moral force known 
among mankind. 

The President : Some of you who may have attended 
the meeting of this Association which was held at Old 
Point Comfort, Virginia, two years ago, may recall a 
very remarkable and brilliant paper which was read there 
by a member of this Association entitled "Covenants 
Without the Sword," in which the writer undertook to 
demonstrate the proposition that international arbitration 
must in the nature of things be a failure because of the 
fact it was not sufficiently backed by the physical power 
necessary to enforce its decrees. 

The record which appears to have been made by The 
Hague Tribunal, which has so delightfully^ been given 
you this evening, seems to demonstrate the truth, of what 
Edmund Burke says, namely, that in governmental mat- 
ters a priori all theories amount to nothing, but experi- 
ence is the only teacher worth listening to. And in 
listening to the distinguished gentleman who has just 
spoken on the subject referred to, we are now coming to 
something more personal. We have heard the discussion 
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of a matter of abstract interest and I now have the pleas- 
ure and honor of introducing to you Isaac Lobe Straus, 
Esq., Attorney General of Maryland, who will address 
you on "Some Recent Biographies of World-famed 
Lawyers." 

SOME RECENT BIOGRAPHIES OF WORLD- 
FAMED LAWYERS. 

Address by Hon. Isaac Lobe Straus. 

Attorney General of Marj-land. 

Mr. President and Gentlemen: 

In 1903 there was published by the MacMillan Company 
a volume of 480 pages, entitled ''Studies in Contemporary 
Biography." In commendation of this work it suffices to 
say that it was written by James Bryce. It would be hard 
to find a more delightful book than these biographical 
studies. They embrace sketches varying from 15 to 112 
pages — ^biographies in miniature — of the leading figures 
who in England illustrate the progress of civilization during 
the nineteenth century; accounts, written in a terse, crisp, 
charming style, sparkling with life and interest and colored 
with a realism which only the personal experiences and rela- 
tions of the author with the subjects of his sketches could 
give, of leading statesmen, including Gladstone and Dis- 
raeli; of . such eminent churchmen as Manning, Tait and 
Eraser; distinguished historians, like Green, Acton and 
Freeman; educators, such as Thos. Hill Green, William 
Robertson Smith and Edward Ernest Bowen; the political 
economists Henry Sidg:\\nck and Edward L. Godkin, and, 
what is of greater interest to us and more immediately be- 
longs to the subject of this paper, of two world-famed law- 
yers and jurists. Lord Cairns and Sir George Jessel. 

Sir Hugh McCalmont Cairns, 

The life of Cairns, as of one of the great intellectual 
forces in the modern development of the English law, has 
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an irresistible interest for the lawyer. Bryce, as well as 
Atlay, to whose book I shall refer hereafter, both declare 
Hugh McCalmont Cairns, afterwards Earl Cairns, "unques- 
tionably the greatest judge of the Victorian epoch, perhaps 
of the nineteenth century." He was born in the year 1819 
and died in 1885- The place of his birth was the northeast 
corner of Ulster, in Ireland, and an example of the inter- 
esting remarks which illumine the work is Bryce's observa- 
tion that it was this same northeast comer of Ulster which 
gave to the United Kingdom in one generation the three 
remarkable Scotch-Irishmen, each of whom was foremost 
hi the career he entered — Lord Lawrence, the strongest 
of colonial administrators, who did more than any other 
man to save India for England in the crisis of the great 
mutiny of 1857; Lord Kelvin, since the death of Darwin, 
the first among British men of science, and Lord Cairns, 
the greatest of the Victorian judges. 

Cairns was educated in Belfast and at Trinity College, 
Dublin. In Atlay's biography of him, which appears in the 
"Victorian Chancellors," a work in two volumes, published 
in 1908, we are told that in his early years Cairns was con- 
sidered a prodigy at Belfast, delivering at the age of eight 
a lecture on chemistry in the town hall with "so much abil- 
ity, modesty and self-possession as to win the surprised 
• admiration of his whole audience," and that in his twelfth 
year he wrote articles for the "Church Missionary Gleaner," 
including one on the fourteenth Psalm, considered "remark- 
able for its insight into the meaning of the verses." 

Cairns so impressed the counsel in whose chambers he 
studied law for a year in London that the latter prevailed 
upon him to remain in that city, assuring him of a brilliant 
career at the English bar. He studied pleading with Chitty, 
and it was Malins, with whom he studied equity and real 
property law, who dissuaded him from returning to the 
Irish bar and induced him to stay at London. 

Following the accounts of Bryce and Atlay, we find that 
in a short space of time his "fame had spread and he had 
as much work as he could accomplish." 
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In July, 1852, when only 32 years of age, he was elected 
to Parliament as a Conservative, and in 1858, at the age of 
38, he became Solicitor General in Lord Derby's second 
ministry — ^a post which, Bryce says, few eminent lawyers 
have reached before 50. From that date until his death. 
Cairns was one of the "chief assets'' of the Conservative 
party. Bryce speaks of his "splendid oratorical gifts" say- 
ing that he "had a matchless power of statement and a no 
less matchless closeness and cogency in argument;" and 
that "he was greater diS a speaker upon legal topics where 
a power of exact statement and lucid exposition is required 
than anyone he left behind him." 

The resignation of the Derby ministry in 1859 was fol- 
lowed by seven years of tremendous activity and labor upon 
the part of Cairns at the bar. He was constantly retained 
in Scotch and Irish appeals in the House of Lords and in 
cases before the Privy Council. His greatest jury speech 
was in the inquiry into the insanity of a Mr. Windham. 
The case lasted thirty-four days from December 16, 1861, 
to January 31, 1862. The peroration of the speech is given 
in Atlay as a specimen of what Cairns might have accom- 
plished at nisi prius had he devoted himself less exclusively 
to the chancery courts. 

Cairns' strength, however, was in Chancery and in the 
House of Lx>rds. 

"At the chancery bar," says Bryce, "he was one of the 
trio Who had not been surpassed, if ever equalled during 
the nineteenth century, and whom none of our now prac- 
ticing advocates rivals. The other two were Mr., after- 
wards Lord Justice, Rolt, and Mr. Roundell Palmer, after- 
wards Lord Chancellor Selborne. All were admirable 
lawyers. * * * * Cairns was broad, massive, con- 
vincing, with a robust urgency of logic which seemed 
to grasp and fix you, so that while he spoke you could fancy 
no conclusion possible save that toward which he moved. 
His habit was to seize upon what he deemed the central 
and vital point of the case throwing the whole force of his 
argument upon that one point and holding the judge's mind 
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fast to it. All these famous men were raised to the judicial 
bench. 

Rolt remained there for a few months only, so his time 
was too s/hort to permit him to enrich our jurisprudence 
and leave a memory of himself in the reports. Palmer sat 
in the House of Lords from his accession to the Chancellor- 
ship in 1872 till his death in 1896, and, while fully sustain- 
ing his reputation as a man of eminent legal capacity, was, 
on the whole, less brilliant as a judge than he had been as 
an advocate, because a tendency to over-refinement is more 
dangerous in the judicial than in the forensic mind. He 
made an admirable Chancellor, and showed him-self more 
industrious and more zealous for law reform than did 
Cairns. But Cairns was the greater judge, and became to 
the generation which argued before him a model of judicial 
excellence. In hearing a cause he was singularly patient, 
rarely interrupting counsel, and then only to put some perti- 
nent question. His figure was so still, his countenance so 
impassive, that people sometimes doubted whether 'he was 
really attending to all that was urged at the bar. But when 
the time came for him to deliver judgment, which in the 
House of Lords is done in the form of a speech addressed 
to the House in moving or supporting a motion that is to 
become the judgment of the tribunal, it was seen how fully 
he had apprehended the case in all its bearings. His de- 
liverances were never lengthy, but they were exhaustive. 
They went straight to the vital principles on which the ques- 
tion turned, stated these in the most luminous way, and 
applied them with unerring exactitude to the particular 
facts. It is as a storehouse of fundamental doctrines that 
his judgments are so valuable. They disclose less knowl- 
edge of case-law than do those of some other judges; but 
Cairns was not one of the men who love cases for their own 
sake, and he never cared to draw upon, still less to display, 
more learning than was needed for the matter in hand. It 
was in the grasp of the principles involved, in the breadth 
of view which enabled himi to see these principles in their 
relation to one another, in the precision of the logic which 
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drew conclusions from the principles, in the perfectly lucid 
language in which the principles were expounded and ap- 
plied, that his strength lay. Herein he surpassed the most 
eminent of contemporary judges, the then Master of the 
Rolls, for while Jessel had perhaps a quicker mind than 
Cairns, he had not so wide a mind, nor one so thoroughly 
philosophical in the methods by which it moved/' 

At the age of 47, an Irishman and an Irish member, 
Cairns became Attorney-General, an office which had never 
before been filled by anyone not a native of Great Britain. 
The labors of that place, however, proved to be too great a 
strain upon his health and he accepted in 1867 the office of 
Lord Justice of Appeal, with a seat in the House of Lords. 
The next year he was made Lord Chancellor by Mr. 
Disraeli, then Prime Minister, who afterwards caused him 
to be raised to an earldom. Mr. Bryce says that, of all the 
members of Disraeli's two cabinets. Cairns was the one 
whom that statesman most trusted and relied on — a fact 
of which he gives convincing illustration. 

Cairns' second Chancellorship began with Disraeli's re- 
turn to power in 1874. Says Atlay: ''He was only 55 and 
his faculties were at their highest pitch ; the years which fol- 
lowed were momentous beyond all precedent in the history 
of English law and legal institutions." 

The late Mr. Benjamin, who had conducted many cases of 
the greatest importance before the highest courts of both 
the United States and Great Britain, pronounced Cairns the 
greatest lawyer before whom he had ever argued. A num- 
ber of cases, in which his more notable judgments were de- 
livered, are mentioned by Atlay. For the statutes whereby 
the "fabric of English justice was reshaped" Cairns is de- 
clared entitled to a full, if not the fullest share of the credit. 
The restoration of the House of Lords as the final court 
of appeal was one of Cairns' achievements. 

Upon the defeat of the Conservatives in 1880, Cairns 
finally left the Chancellorship. During the agitation against 
the House of Lords in 1884, his speech on the Franchise 
bill of that year was the armory whence the upholders of 
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that body drew their arguments. He appeared for the last 
time in the House of Lords on March 18, 1885, and on the 
following 1st of April he died. "As a judge," says Bryce, 
"he will be held in honorable remembrance as one of the 
five or six most brilliant luminaries that have adorned the 
English bench since those remote days in which the begin- 
ning of legal memory is placed." 



Sir George Jessel. 

I shall not stop to review Bryce's biographical study of 
Sir George Jessel, the great Master of the Rolls, some of 
whose decisions are declared in the preface to Brett's Lead- 
ing Cases in Equity to have laid the foundation of what is 
called modern equity jurisprudence. The sketch is chiefly 
interesting as describing the intellectual characteristics of 
its subject, the striking and original methods whereby he 
dispatched the tremendous business and the innumerable 
cases in the cause list at the Rolls, and the qualities of his 
powerful judgments, which Mr. Bryce declares "fill so 
many of the recent English law reports" and "are among 
the best that have ever gone to build up the fabric of the 
English law." It is a remarkable fact that these extraordi- 
nary opinions were, with two exceptions, delivered on the 
spur of the moment at the end of the arguments. "But," 
says Bryce, "they have all the merits of carefully considered 
utterances, so clear and direct is their style, so concisely as 
well as cogently are the authorities discussed and the 
grounds of decisions stated. The bold and sweeping char- 
acter which often belongs to them makes them more instruc- 
tive as well as more agreeable reading than the judgments 
of most modem judges, whose commonest fault is a timidity 
which tries to escape, by dwelling on the details of the par- 
ticular case, from the enunciation of a definite general 
principle." 
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Sir Charles Russell. 

In Barry O'Brien's "Life of Lord Russell of Killowen" 
we have a stirring biography of one of the most famous 
lawyers of modern times. He was born at Ballybot, in the 
north of Ireland, November 10, 1832, in the same section of 
the isle where Cairns first saw the light. His early practice 
was in Belfast, where his chief employments were in de- 
fending Catholic prisoners charged with assaults on Prot- 
estant missionaries. 

In 1856 his few years of practice as a solicitor in Ireland 
came to an end, to be succeeded by his brilliant career at the 
English bar. He left for London to enter Lincoln's Inn 
in October, 1856. In January, 1859, he was called to the 
bar. In December, 1861, he appeared in his first important 
case, the celebrated Windham lunacy inquiry, in which, as 
before stated, Sir Hugh Cairns a:dded so greatly to his own 
renown.' About the same time he appeared before the 
Liverpool assizes in a murder case, which provoked consid- 
erable public interest. Writing of this period, he himself 
says: "I concentrated my attention on the bar; I did not 
allow myself to be distracted. It is the only way you can 
succeed at the bar." 

The record of his fees shows that his business steadily 
increased until, after ten years, it yielded him for the year 
1870, 4,230 pounds, about $21,000.00. He obtained his silk 
gown in 1872. 

As to his characteristics in the study of his cases, his 
biographer states that Russell's motto was "Thorough!" 
and that "he believed profoundly in the maxim." The 
Qualities he is said to have loved best were accuracy, lucidity, 
brevity and keeping to the point. Disraeli once described 
"the legal mind as chiefly displaying itself in illustrating 
the obvious, explaining the evident and expatiating on the 
common place." Referring to this sarcasm, Russell's 
biographer declares the future Chief Justice was "well con- 
tent" to confine himself to the "obvious and the evident," 
that "his was not a subtle mind, nor was it stored with the 
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fruit of great reading. His genius, however, saved him 
from expatiating at too great length upon the common 
place. He made his points with clearness, and drove them 
home with force, but he knew when his task was done. He 
was more than a great orator; he was a great personality. 
* * * He had all the instincts of the advocate ; he knew 
the points to seize on, watched every turn of the jury, and 
he could see at a glance what was telling with them-; noth- 
• ing escaped him, every accident, everything that arose in 
the progress of the case he knew how to use to the best ad- 
vantage. * * * There was a bigness about the man 
that all appreciated. * * * He was always big; that 
was his great characteristic." * * ♦ 

Russell's powers of cross-examination were probably never 
surpassed, and there is much in O'Brien's biography to dis- 
play his extraordinary gifts in that delicate and difficult art. 

"To what do you ascribe Russell's great success?" a 
friend said to Lord Coleridge. "He imposes himself upon 
the jury and the court," was his answer, and his Lordship 
added, "He is the biggest advocate of the century." 

And O'Brien further quotes Lord Coleridge as saying at 
an Assize dinner at Bristol in 1880, loud enough for all to 
hear, "Charles Russell is far the ablest man not only of 
the party, but the best man in Westminster Hall — so good 
all around." 

From 1872 on he went rapidly ahead. In 1873 his fees 
amounted to 5,400 pounds — $27,ooQ.oo. During 1874 he 
was engaged, in addition to his general practice, with many 
election cases, and his fees rose to 10,800 pounds or about 
$54,000.00. 

He was counsel for Mr. Labouchere, the brilliant editor 
^ of Truth, in a number of libel suits which were brought 
against that journalist, the details of which are given by 
Mr. O'Brien. 

He was in Parliament on the Liberal benches during the 
sessions of 1880 and 1881. The latter was one of his 
busiest years, and his income from his professional labors 
during that year amounted to about $74,000. 
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In 1883 he visited the United States. In the notes which 
he made in his diary of his experiences in this country, he 
pays a tribute to the late WilHam M. Evarts. One of the 
things his diary shows is that he was not favorably im- 
pressed with American oratory in general. Speaking of the 
speeches which he heard from the Governors of the several 
States and Territories through which his tour extended, he 
writes : "We had in these speeches some of the worst char- 
acteristics and none of the best of American oratory. They 
were turgid, extravagant in language and sometimes in 
gesture, and seemed principally directed to claiming for 
their respective States the rights to the title of Garden of 
Eden. One of them, however, reached the climax — the 
man from Washington Territory — when he told us that all 
the trees there were 250 feet high and at least 50 feet in 
circumference, and that his Territory was the true center 
of the United States." 

Upon his return to England, in 1883, he re-entered upon 
his enormous practice. O'Brien relates that about this time 
he made in one year "something approaching £20,000," i. e., 
$100,000. 

The general elections of 1885 resulted in increased Lib- 
eral representation, with the Irish party, 86 strong in Parlia- 
ment, under the leadership of Parnell, holding the balance 
of power. Gradually Gladstone and Parnell drew nearer to 
each other, until, at the end of January, 1886, they over- 
threw the Tory Government. When the following month 
Gladstone became Prime Minister, Charles Russell was ap- 
pointed Attorney-General for England. He was the first 
Catholic Attorney-General since the Reformation. 

The Liberals remained in office for only a short time, 
and Russell was soon again in the opposition. 

In December, 1886, he appeared in one of his most 
famous cases, the Colin Campbell divorce suit, in which 
Lord Campbell filed a petition for divorce against his wife, 
naming the Duke of Marlborough and others as co-respond- 
ents. A cross petition for divorce was filed by Lady Camp- 
bell, Russell being her counsel. Although the result of the 
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case was that both petitions were dismissed, the proceeding * 
was described as Russell's "greatest success at the bar." 

The year 1888 brings to us the great event in the life of 
Russell — the defense of Parnell. In March, 1887, the 
Times began the publication of a series of articles entitled 
"Parnellism and Crime,'' in order to demonstrate that the 
Pamell movement was revolutionary in character, darkened 
with crime, and a conspiracy to overthrow British authority 
in Ireland. In April of that year it published an alleged 
fac-simile letter, purporting to bear Parneirs signature, in 
which the murder of I^rd Frederick Cavendish, Chief Jus- 
tice for Ireland, and Mr. Burke, Under Secretary, in 
Phoenix Park, Dublin, on May 6, 1882, was excused. The 
publication of this letter made a great sensation. Parnell 
contented himself merely with stating that it was a forgery, 
and took no further trouble about it. The publication of 
the articles "Parnellism and Crime" continued. 

Russell held a general retainer for the Times. Entering 
his office one day, O'Brien found him writing a letter to 
the management of the newsj>aper surrendering his general 
retainer. *T find it ties my hands," he said. "I cannot deal 
with such questions as Parnellism and Crime, for instance, 
as freely as I should like while I hold their retainer." 

For a time the matter ceased to excite special interest, 
but about a year later the subject, particularly with respect 
to the fac-simile letter, was revived. Mr. Parnell then 
asked for the appointment of a select committee to inquire 
whether the fac-simile letter was a forgery. This request 
was refused by the Ministry, but a Special Commis.ion, 
comix>sed of three Judges, was appointed to investigate ell 
the charges made by the Times. 

Russell having returned its general retainer to the paper, 
appeared before the Special Committee on October 22, 1888, 
as leading counsel for Parnell. Sir Richard Webster led for 
the Times. O'Brien gives an account well worth reading: oc 
Russell's preparation for this case, particularly in the field 
cf Irish history. The trial before the Commission went on 
a long time, the public waiting to get to the letter. The 
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Irish members had said that the letter was a forgery by 
Richard Piggott. In February, 1889, it was shown that 
the Times had bought the letter from a Mr. Houston, the 
secretary of the Irish Loyal and Patriotic Union, and that 
Mr. Houston had bought it from Piggott, and the great 
question was. How did Piggott get it. The moment when 
Rggott should take the stand to tell his story, and when 
Russell would cross-examine him, was eagerly looked 
forward to. 

On February 20, 1889, Piggott gave his testimony. He 
declared he had been employed by the Irish Loyal and 
Patriotic Union to hunt up documents which might incrimi- 
nate Parnell, and that he had bought the fac-simile letter, 
with other letters, in Paris, from an agent of the Clan-Na- 
Gael. 

Then came Russell's superb and resistless -cross-examina- 
tion, the description of which is the feature of O'Brien's 
biography of the lawyer. It was the supreme triumph of 
his professional career, and, followed or rather accompanied 
as it was by the precipitate flight, confession and suicide of 
Piggott resulted in the discomfiture of the Times and victory 
for the Parnellites. 

In February, 1890, the Commissioners made their report, 
finding on some points for the Times, and on many others 
for the Irish members — but, writes O'Brien, "on the main 
issue, the forged letter, the great journal was, of course, 
routed all along the line.'' 

The later chapters of the book are devoted to Russell's 
defense of Mrs. Maybrick, to the Behring Sea Arbitration, 
in which Russell represented the interests of England, and 
to his appointment to the bench, to succeed Lord Coleridge, 
as Lord Chief Justice of England, in 1894. As a judge, 
his biographer declares that "in five short years he made a 
reputation on the bench which almost overshadowed his 
reputation at the bar; he was strong, just, painstaking and 
expeditious." 

In the year 1896 he presided over the important State 
trial growing out of the Jameson raid upon the South Afri- 
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can Republic, which was encouraged by Cecil Rhodes, the 
then Prime Minister of the Cape. Russell's charge is de- 
clared to have adhered to the strictest justice and to have 
"stood between the jury and public opinion." The force of 
the charge and the determination of the Chief Justice prac- 
tically wrung a verdict of "guilty" from a reluctant jury. 

In 1896 Lord Russell delivered an address at Saratoga 
Springs before the American Bar Association. 

In 1899, by appointment of Lord Salisbury, he succeeded 
Lord Herschell, as a member of the Joint Commission to 
arbitrate the Venezuelan controversy between this country 
and Great Britain. 

He died at the age of sixty-eight, August 9, 1900. 

Atlay's "Victorian Chancellors/' 

I wish next to call attention to one of the most valuable 
and informing biographical works ever written in reference 
to the legal profession. This is J. B. Atlay's "The Vic- 
torian Chancellors," in two volumes, published in 1908. The 
author describes himself as "of Lincoln's Inn, Barrister-at- 
Law." His work is a performance of very great labor and 
ability, interesting from beginning to end, and full of in- 
struction to the professional reader. The first volume is 
almost entirely occupied with the lives of Lord Lyndhurst 
(John Singleton Copley), who was born in Boston in 1772, 
was three times Lord Chancellor of England and lived until 
1863, 2tnd of Lord Brougham. The remaining parts of the 
first volume are devoted to the lives of Lord Cottenham and 
Lord Truro. 

The life of Lyndhurst follows the biography of that emi- 
nent jurist which was written by Sir Theodore Martin "with 
the expressed object of clearing away the heavy load that 
Lord Campbell had left upon Lord Lyndhurst's memory" 
in the "Lives" which, according to contemporary remark, 
had "added a new terror to death." 

The biography of Brougham is probably the best narra- 
tive ever published of the life of that great man. 
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The second volume of Atlay's work is composed of the 
lives of Sir Edward Sugden, Lord St. Leonards; of Sir 
Robert Rolfe, Lord Cranworth ; of Sir Frederick Thesiger, 
Lord Chelmsford; of Lord Campbell; of Sir Richard 
Bethell, Lord Westbury; of Lord Cairns; of Sir William 
Page Wood, Lord Hatherley ; of Sir Roundell Palmer, Lord 
Selborne, and of Lord Halsbury and Lord Herschell. 

Sir Richard Bethell. 

One of the most interesting of these lives is that of Sir 
Richard Bethell. Bethell was born in 1800 and was edu- 
cated at Oxford. He had a great fondness for tlie Latin 
and Greek classics, of which he became a master. He en- 
tered the Middle Temple, by which he was called, on 
November 28, 1823. His first great stride to distinction 
was in the case of Brasenose College, reported as the 
Attorney-General vs. Brasenose College, ist Law Journal 
(N. S.) 66, also in 2 Clark & Finnelly, 295. 

After that case he gathered a large practice. His 
biographer tells us that in 1840 "he applied successfully to 
Lord Cottenham for a silk gown, and the rest of his time as 
a private member of the bar was devoted almost exclusively 
to advocacy, the gift of which, as exercised before an edu- 
cated tribunal, he possessed in a degree which has never 
been surpassed, if indeed it has ever been equaled. Imper- 
turbability, pertinacity, readiness of retort and self-possession 
are qualities which he shared with some of his contempo- 
raries. But where he stood supreme was in the power of 
concise and lucid exposition, of marshalling his facts and 
comments and his law in an order which was so logical that 
it seemed not only appropriate but inevitable." 

In 1856, when Lord Cockburn was appointed Chief Jus- 
tice of the Common Pleas, Bethell became Attorney-General, 
and on the death of Lord Campbell, on June 22, 1861, he 
received the Great Seal and was raised to the peerage by the 
title of Baron Westbury. 
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It is impossible in this fleeting glance at this great man 
to give a substantial description of his abilities as a lawyer or 
his powers as a judge. 

His disposition was anything but amiable, and many 
stories are told by Mr. Atlay of his caustic comments and 
stinging retorts upon his contemporaries. 

Singling out an eminent judge as an example for all time 
of the domestic virtues, he added "but expressio unius ex- 
clusio alteriusf 

It is also related that one of the equity judges "begged of 
Sir Richard Bethell that he might be addressed as a verte- 
brate animal, and with as much respect as heaven might be 
supposed to show towards a black beetle." 

"Take a note of that," he is said to have whispered to his 
junior, "his Lordship said he will turn it over in what he is 
pleased to call his mind." 

When a brother lawyer persistently pressed upon him in 
consultation the manner in which the court would most 
probably view the case — "Yes," he replied, "some judges are 
damned idiots." 

"I think you have made a strong impression on the 
court," said another junior at the close of one of Betheirs 
arguments, "I think so too; do nothing to disturb it," was 
the reply. 

Asked why he did not promote Sir Roundell Palmer to be 
Attorney-General over the head of Sir William Atherton, he 
replied: "I can not do impossibilities. I never knew Sir 
William had a head." 

On one occasion he declared from the bench that if cer- 
tain litigants before him "had taken the most ordinary pre- 
cautions, had they employed a firm of reputable solicitors, 
had they taken the opinion of a member of the bar, 
they would never have been enmeshed in the snares which 
now hold them." This, says Mr. Atlay, was a little too 
much for the learned counsel who represented the litigants 
in question, and whose brief contained an opinion dated 
some years back and signed Richard Bethell, in which his 
clients were advised to follow the identical course they had 
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pursued with such disastrous consequences. "My Lord," 
said the offended counsel, "there is a paper here which I am 
unwilling to read in open court, but which I would beg to 
submit to your Lordship." The Lord Chancellor took the 
paper, calmly read it, and "with unabashed countenance" 
coolly observed : "It is a mystery to me how the gentleman 
capable of penning such an opinion can have risen to the 
eminence which he now has the honor to enjoy." 

Lord Westbury died in 1873, ranking in ability probably 
second only to Cairns among the Lord Chancellors of Queen 
Victoria's reign. 

Of pre-eminent American lawyers I wish to call attention 
to the recent biographies of Horace Binney and Judah P. 
Benjamin. 

Horace Binney. 

The life of Horace Binney, written by his son, Charles 
Chauncey Binney, was recently published by J. B. Lippin- 
cott Company, It is a large volume of 468 pages, elabor- 
ately, yet with unfailing interest, presenting the extraor- 
dinary and brilliant life of its subject — a life which, remark- 
able to relate, began in 1780, a year before the battle of 
Yorktown, and continued until the 12th of August, 1875, 
less than a year before the Centennial of the Nation. 

Binney heard John MarshalVs great defense of the act 
of the Executive in surrendering Jonathan Robbins to the 
British authorities — the first instance of extradition by the 
United States. When he came to the bar in 1801 the emi- 
nent men of the profession in Pennsylvania were the Tilgh- 
mans, Lewis, Ingersoll and Dallas. He became a reporter 
of the Supreme Court of the State in 1807. 

In 181 5 he was elected to Congress, after he had already 
spent fourteen years of active professional life. He was re- 
elected to Congress at various times afterwards, and re- 
peatedly offered a place in the Supreme Court of Pennsyl- 
vania, which he refused. In his Congressional term of 
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1832-34 he took a leading part in the defense of the national 
bank against the measures of President Jackson. At this 
time, with John Sergeant, he held the leadership of the bar 
of Pennsylvania. 

In 1836 and 1837 Mr. Binney made a tour of Europe, the 
story of which is one of the most edifying and agreeable 
features of his biography. His own description of the de- 
bates in the House of Commons, of the proceedings of the 
House of Lords and of the Courts are delightful reading. 

His accounts of a dinner party which he attended at the 
Ehike of Wellington's, of the rich gifts which the Kings of 
Europe had lavished upon the Conqueror of Waterloo, and 
of the Duke of Wellington himself have an unceasing 
charm. At times his narrative descends to amusing details, 
such as his reference to the Marquis of Down, the Duke's 
oldest son "quite a young man and not likely to make the 
world forget his father," and also to "one or two young 
men of the same age, one of whom sat next to me at dinner 
and amused me by his flippancy — telling me that the Prin- 
cess Galitzin's right cheek was rouged so highly because 
the left had been accidentally burnt to that color ; that Lord 
Hill, who was on his left, was then asking the lady who sat 
on his left, who he (the young flip) was who sat on his 
right, and he should like to hear her account, as she was 
his wife, and so all around the table as long as I would 
listen to him." 

After descriptions of Europe at this interesting period, 
quoted from the pen of Mr. Binney himself, the biography 
returns with its subject to this country to take up the nar- 
rative of his professional work, which he resumed with the 
Girard will case. 

In order to uphold the trusts under the Girard will and 
win th^ case, it was necessary to show conclusively that the 
decision of the Supreme Court in the case of Baptist As- 
sociation V. Hart's Executor, decided in 1819, was founded 
upon an erroneous idea of the law of charitable trusts as it 
had existed in early days before the statute of 43d Eliza- 
beth, and "Mr. Binney set himself to study the legal history 
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of charitable trusts as it had never been studied before in 
this country, and possibly even in England." 

His researches disclosed the fact that charitable trusts 
for uncertain beneficiaries had been well-known at common 
law, and repeatedly upheld before the statute of Elizabeth. 

In 1819 when the Baptist Association case was decided, 
the "Calendars of the Proceedings in Chancery," covering 
the reign of Queen Elizabeth and several of her predeces- 
sors, had not been published. These "Proceedings," how- 
ever, appeared in 1827, and from them Mr. Binney 
"gleaned more than fifty instances of an exercise of 
Chancery jurisdiction of which Chief Justice Marshall had 
stated there was no trace whatever." 

The biography proceeds with an excellent account of the 
argument of the case, which resulted in one of the most 
signal legal victories which the researches of counsel ever 
won. The opinion of the Supreme Court, rendered by 
Judge Story and unanimously concurred in by all its mem- 
bers, admitted that the Court had more information on the 
history of charitable uses than it was possessed of in 1819, 
and, following the lines of Mr. Binney 's argument, sus- 
tained his contentions. And the biographer of Mr. Binney 
justly says that "without making any invidious distinction, 
from this time he was regarded, throughout the whole 
country, as one of the foremost of all American lawyers." 
Mr. Binney was in his sixty-fourth year when he argued 
the Girard will case, and was disinclined thereafter to con- 
tmue the active duties of his profession in the courts. He 
devoted himself, however, to office practice, giving opinions 
on many legal questions of importance to both public and 
private interests, and this work increased in volume as the 
years rolled on. 

In 1850 he suffered a serious inflammation of the 
eyes, which arrested his professional labors. Now and 
then, however, he wrote articles and pamphlets upon legal 
and political topics, and in 1858 he published, under the 
title of "The Leaders of the Old Bar of Philadelphia," his 
biographical sketches of William Lewis, Edward Tilghman 
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and Jared Ingersoll, and in 1859, his "Inquiry into the For- 
mation of Washington's Farewell Address," mainly with 
the view of showing that Hamilton had the chief, part in 
its development, arrangement and composition. 

Hamilton was his idol. "I owe a vast debt to your 
father," he wrote to Hamilton's son. "I can trace all the 
light I have in regard to government to that source, received 
at that period of my life when what is sown, whether of 
good or evil, grows and spreads vigorously." 

And later he wrote to Lord Coleridge, "My mother's resi- 
dence when I left Philadelphia for college was opposite to 
Washington's on the same street, and it immediately ad- 
joined Hamilton's on the same side of the way; and the 
boyish admiration of both these great neighbors went with 
me to Cambridge and increased with me." 

As much as he idolized Hamilton he hated Jefferson, de- 
claring that "it would defile the mind to write anything 
about him;" that Randall's book was a "fiction." And 
again in 1859, "I almost believe that Jefferson was a full 
incarnation of Satan." 

The antipathies which the violent party strife of 1800 
had engendered in his mind in his twenty-first year were 
still unabated sixty years afterwards. 

A feature of Mr. Binney's biography by his son is his 
correspondence with Lord Coleridge, Dr. Lieber, J. C. 
Hamilton and other distinguished persons. During the 
Civil War he wrote many letters intensely partisan in their 
tone and severely critical of Southern political leaders. 

In 1861 he took issue with Chief Justice Taney's opinion 
in Merryman's case to the effect that under the Constitution 
the President had no power to suspend the writ of habeas 
corpus without express authority of Congress, which had 
not been given. Mr. Binney wrote a number of letters and 
a long pamphlet combating this opinion, and holding that 
the power of suspension was vested in the President, to be 
exercised by him without authorization from Congress. 

The Presidential campaign of 1872 found him still writ- 
ing vigorously on political subjects; and in 1875 this re- 
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markable man, who had attained his majority and was 
admitted to the bar the year Mr. Jefferson was inaugurated 
President for his first term, was at the age of ninety-five 
fighting the battles of good citizenship for a better munici- 
pal government in Philadelphia. But the end was at hand, 
and on the 12th of August, 1875, ^^ peacefully passed away. 

Jiidah P. Benjamin. 

I take up finally a biography which reads more like ro- 
mance than fact — a record of amazing and almost incredible 
achievements. We are indebted to Mr. Pierce Butler for 
an excellent life of Judah P. Benjamin, published as one of 
the "American Crisis Biographies'* a year or two ago. 

Born on the West India Island of St. Thomas in 181 1 ; 
brought with his parents to Charleston, S. C, in 1816; enter- 
ing Yale College in 1825, at the age of fourteen; leaving 
that institution in 1827 because of the straightened circum- 
stances of his parents; going to New Orleans in 1828 and 
earning his living there by teaching; studying law as a 
notary's clerk; admitted to the bar December 16, 1832, and 
publishing, with Thomas Slidell, in 1834, a digest of the 
decisions of the Supreme Court of Louisiana, Judah P. 
Benjamin from that time on achieved a career in many re- 
spects unique and unrivaled in the history of the profession. 

Within fourteen years from the date of his admission to 
the bar of his adopted State, he became one of its very 
foremost lawyers. In a sketch of the bar of Louisiana, 
published as early as 1846 by Judge Whitaker, himself a 
distinguished lawyer, Mr. Benjamin is described as "em- 
phatically the commercial lawyer of our city and one of the 
most successful advocates at our bar." 

A few other sentences from this sketch are as follows: 
"It is very evident that Mr. Benjamin seeks rather the dis- 
tinction of being a thorough and accomplished lawyer than 
that of a literary man or politician. In business he is ever 
ready, never for a moment at a loss. This readiness, this 
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activity of mind, are the fruits of labor and of study. He 
has not been a close student for nothing. 

"Mr. Benjamin cannot be more, certainly, than thirty-six, 
and yet deserves a niche among the veterans of our bar. 
I dwell long upon this picture, as I think it may be studied 
with advantage by young practitioners who seek distinction. 

Composure, coolness and perfect self-possession char- 
acterize the manner of Benjamin. * * * With Benja- 
min every word has a meaning, every expression is germane 
to the matter." 

About the date of this sketch, 1846, Mr. Benjamin de- 
voted himself to sugar planting, conducting a large sugar 
plantation and applying to it the best scientific principles 
then known, a subject upon which he wrote several articles 
and delivered a number of addresses. Upon his large plan- 
tation, *'Bellechasse," he estabHshed his family until an un- 
usual flood of the Mississippi destroyed his crops and cattle, 
and also produced the business failure of a friend for whom 
he had indorsed a note of $60,000, which Mr. Benjamin was 
obliged to pay. He was forced to give up his expensive 
home at Bellechasse, but, with an energy and heartfulness 
which asserted themselves repeatedly in his life, he resumed 
his law practice in New Orleans and soon rebuilt his 
fortunes. 

In 1842 he had been elected to the lower house of the 
General Assembly of Louisiana on the Whig ticket, and in 
1844 and 1845 was a delegate to the Louisiana Constitu- 
tional Convention, wherein he played a leading part in the 
formation of the new State Constitution of that day. In 
1852 he was elected to the State Senate, and almost at once 
to the Senate of the United States. This was about the 
time the Whig party expired, and upon the question of 
slavery in the Territories, presented in connection with the 
Kansas and Nebraska bills in Congress, ^Ir. Benjamin, tak- 
ing the Southern view, became one of the leaders of the 
Democratic party and one of its foremost champions in the 
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discussion of the constitutional questions which were agi- 
tated throughout the country in that exciting period. 

Speaking of him at the time of his entrance into the 
United States Senate in 1853, when he was but forty-two 
years of age, his biographer says : "His reputation as a law- 
yer, and as a debater, too, had preceded him, while it was 
generally known that President Pierce had offered him a 
seat on the Supreme Court, which he declined, not only 
because he preferred the more active life in politics, but 
probably also because he needed for his family more money 
than a Supreme Court Justice received." 

On March 11, 1858, he delivered one of his greatest 
speeches in the United States Senate, and without' any 
doubt the strongest speech on the Southern side, in 
which he sustained the views of Judge Taney in the Dred 
Scott decision, and reviewed with rare erudition the history 
of the law of slavery both in England and in this country. 

As Fessenden was the legal champion in the Senate of 
the views of the North upon the great constitutional 
questions of the day, so Benjamin was the chosen and 
acknowledged legal advocate in that body of the con- 
stitutional doctrines for which the South was contend- 
ing. 

Among Benjamin's closest friends were the Bayards, 
father and son. The following description of Mr. Ben- 
jamin, as of the time of which we are now speaking, is given 
by the late Thomas F. Bayard : 

'*I first saw Mr. Benjamin about 1856, at Washington, 
where he was a Senator of the United States from the 
State of Louisiana, and most successfully conducting a 
leading practice in the Supreme Court of the United 
States. I was on a visit to my father, .and at his house 
I met Mr. Benjamin, who, together with other leading 
members of the Senate, including Pearce and Pratt of 
Maryland, Hunter and Mason of Virginia, Bingham of 
North Carolina, Butler of South Carolina, Mallory of 
Florida, etc., was a frequent guest. Benjamin's personal 
appearance was not at all impressive — short, fat and 
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'pudgy' in figure, with few or none of the features which 
physiology or phrenology teach us to expect in individ- 
uals possessed of strong moral and intellectual charac- 
ter — and then a half smile about his mouth, that some- 
times seemed to degenerate into a simper, did not in- 
crease confidence. His manner, however, was most at- 
tractive — gentle, sympathetic, and absolutely unaffected, 
and this restored confidence ; for he was endowed with a 
voice of singular musical timbre, high pitched, but artic- 
ulate, resonant and sweet. He excelled in conversation, 
with an easy flow of diction, embellished by a singular 
mastery of languages at the base of which lay the Latin 
and its fibres of the French and Spanish. All this gave 
grace and breadth to his conversation, enriched by anec- 
dote and playful humor and gentle philosophy. He cer- 
tainly shone in social life as a refined, genial, charming- 
companion.*' 

On February 4, 1861, Mr. Benjamin delivered his cele- 
brated farewell address upon his resignation from the 
Senate and service of the United States, the fine per- 
oration of which is given in Mr. Butler's work at pages 
221-223. 

Of his services to the Confederacy as Attorney-General, 
Secretary of War and Secretary of State, Mr. Butler 
gives a full and detailed account, which it is of course 
impossible for me to review in this paper. I shall, how- 
ever, in conclusion, dwell briefly upon a few of the more 
important circumstances of his escape from the United 
States after the fall of the Confederacy, and his career 
at the bar of England. 

Mr. Benjamin parted from President Davis early in 
May, 1865, near .Washington, Ga., and made his way to 
the western coast of Florida. Thence, after spending nearly 
a month in various disguises, he at length with two trusty 
persons set out in a perilous eflFort to cross the Gulf of 
Mexico in a little open boat. He departed on the 23rd of 
June, and after a voyage of about 600 miles in his yawl boat, 
with no place to sleep and exposed to frequent storms, 
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some very severe, he arrived at the Bernini Isles. During 
this trip he had a narrow . escape from two large water- 
spouts which formed during a storm and which the direc- 
tion of the wind barely prevented from overwhelming 
him and his companions in their little boat at sea. 

From Bernini he took passage in a small sloop loaded 
\vith sponge for Nassau. He left Bemini on Thursday 
afternoon, July 13, and on Friday morning about half- 
past seven o'clock the sloop foundered at sea thirty miles 
from the nearest land, sinking with such rapidity that he 
and three negroes had barely time to jump into a small 
skiff before the sloop went to the bottom. In this slight 
skiff, leaky, and with biit a single oar and no provisions 
save a pot of rice that had just been, cooked for break- 
fast and a small keg of water, he found himself about 
eight o'clock in the morning, with the three negroes for 
his companions in disaster, only five inches of the boat 
out of water, on the broad ocean, with the certainty that 
they could not survive five minutes if the sea became the 
least rough. About eleven o'clock a vessel was discerned 
in the distance which by dint of sculling they reached at five 
o'clock in the afternoon when they were taken aobard an 
English lighthouse yacht and soon afterwards put down 
again at Bemini. 

Mr. Benjamin at once obtained another sloop which 
this time carried him safely to Nassau and the next day 
he left that port for Havana. 

After he left St. Thomas on the afternoon of the 13th 
of August and when they were sixty miles at sea, the 
ship was found that night to be on fire in the forehold. The 
vessel's head was hastily turned back toward St. Thomas. 
According to his own account, "by great exertion and 
the admirable conduct and discipline exhibited by all on 
board, the flames were kept from bursting through the 
deck until we got back to the harbor of St. Thomas, 
where we arrived at about three o'clock in the morning, 
with seven foot of water in the hold poured in by the 
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steam pumps, and the decks burnt to within an eighth 
of an inch of the entire thickness." 

Such were some of the adventures which marked his way 
to England. He arrived there in the autumn of 1865. All 
his capital at this time consisted of one hundred bales of 
cotton which some time before he had shipped to England. 
Out of this store he provided assistance for his wife and 
daughter in Paris and his sisters at home. He earned 
money for his own current needs by writing editorials for 
one of the London papers. 

On January 13, 1866, he entered as a student at 
Lincoln's Inn and shortly afterwards was admitted to 
read law under the instruction of Charles Pollock, later 
Baron Pollock, and the son of Sir Frederick Pollock, 
Chief Baron of the Exchequer. 

Through the influence of distinguished friends the 
regular three years of dining at Lincoln's Inn was dis- 
pensed with and Mr. Benjamin was called to the Bar in 
Trinity term June 6, 1866. 

He seems to have resumed his professional studies with 
unabated energy and he went to the front with rapid 
strides. His grasp of the Civil and French law was of 
great advantage to him. He chose the Northern Circuit em - 
bracing Liverpool. "My time is spent in close study," he 
writes at this time, "I am as much interested in my profes- 
sion as when I first commenced it as a boy and am rapidly 
recovering all that I had partially forgotten in the turmoil 
of public affairs." 

It was at this period that he prepared his classic master- 
piece, the "Treatise on the Law of Sale of Personal Prop- 
erty with reference to the American Decisions, to the French 
Code and the Civil Law." This great work went through 
three editions before his death, and nothing need be said of 
its merits in this presence. It greatly enhanced his profes- 
sional reputation in England and aided in his advancement 
at the bar. 
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In 1872, after six years of unremitting toil and many con- 
spicuous successes, upon the recommendation of a number 
of Judges to the Lord Chancellor, and of that official to the 
Queen, he received a "Patent of Precedence," giving him 
rank above all future Queen's Q>unsel and above all 
Sergeants at Law, except only two or three who already 
had such patents. 

"It became, before many years," says Mr. Butler, "almost 
a matter of course that in every important case taken to the 
Courts of Appeal, the Privy Council or House of Lords, 
Mr. Benjamin, Q. C, should be retained as counsel." 

In 1874, the eighth year of his practice in his new 
home his fees for the year reached 10,000 pounds 
($50,000.00) ; and, year by year, his professional earnings 
went steadily up, until in 1880 they approximated 16,000 
pounds or $80,000.00. 

Early in 1883, because of his failing health, he retired from 
practice, occupying a clear rank among the very foremostand 
pre-eminent of the leaders of the bar of England. Soon 
after the public announcement of his intended retirement, 
a letter from the Attorney-General informed him that that 
official had received a requisition signed by more than eighty 
Queen's Counsel and by all the leading members of the bar 
of England desiring the Attorney-General to offer to Mr. 
Benjamin a public dinner in order that they might take a 
"collective farewell" of him, and testify their high sense of 
the honor and integrity of his professional career and their 
desire that their relations of personal friendship with him 
should not be severed. This was the first time that such an 
honor had been extended to a barrister on leaving the pro- 
fession. 

The great banquet took place in the Hall of the Inner 
Temple on the night of June 30, 1883, with Sir Henry 
James, the Attorney-General, in the Chair, Lord Selborne, 
the Lord Chancellor, on his left, and Mr. Benjamin on his 
right; and all whom England ranked highest in the le^al 
profession were present. 
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Mr. Benjamin's response to the toasts delivered in his 
honor was a simple but affecting valedictory. It was, too, a 
final farewell, for within a year, on the 6th of May, 1884, 
he died at his home in Paris. 

On motion, duly seconded, the Association adjourned 
until Saturday, July i, 191 1, at 10 o'clock A. M. 



MORNING SESSION. 

July ist^ 191 t. 

Pursuant to adjournment, the Association assembled at 
ID o'clock A. M., the President being in the chair. 

The President : Ladies and gentlemen, you will confer 
a great favor on the chair, as well as on the speaker, by 
coming forward and taking seats nearer the front, as it 
is very difficult and hard on the speaker to address per- 
sons sitting so far away. A number of those who are 
sitting at the other end of the room I hope will come for- 
ward, as it will be a kindness and courtesy to the speaker. 

I have been requested by the Treasurer to state that all 
who desire to return to Baltimore tomorrow will please 
notify the Treasurer in order that arrangements may be 
made for proper train arrangements. Notice should be 
given not later than the adjournment of this meeting. 

The first business in order this morning will be an ad- 
dress to be delivered by a gentleman who has done us the 
honor to accept an invitation to address the Association. 
By reason of the distinguished position w^hich he held, 
both on the bench, and as Governor of the great State of 
Pennsylvania, he will scarcely require any introduction 
by me. I have the honor to introduce to you the Hon. 
Samuel W. Pennypacker, of the Pennsylvania Bar, who 
will speak to you on "J^^^i^ial Experience in Executive 
Office." 
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JUDICIAL EXPERIENCE IN EXECUTIVE OFFICE. 
By Judge Samuel W. Pennypacker. 

Mr. President, Ladies, and Gentlemen of the Maryland 
State Bar Association : The acceptance of your very courte- 
ous and complimentary invitation to me to speak before you 
today was due in part — I hope in small part — to the fact that 
it was a revivication of old memories, since many very 
pleasant days of my youth were spent about the headwaters 
of the Chesapeake Bay. My grandfather was an ironmaster 
and he and his brother owned the Principio Furnace, where 
they had a tract of about 11,000 acres of land, and they 
were, I believe, at that time the largest landowners in the 
State, and as a youth I used to boat and fish in the Principio 
Creek and in the Chesapeake. 

At the breaking out of the War of the Rebellion — and 
you will excuse me for using the official characterization for 
that event — an uncle of mine was living at Havre de Grace. 
We were very anxious to get into communication with him. 
I was a boy of eighteen. My grandfather and I came to 
Philadelphia to take a train on the Philadelphia, Wilmington 
and Baltimore Railroad, but before we reached Philadelphia 
the bridges over the Bush and Gunpowder rivers had been 
burned, and that plan failed. We went home and devised 
a scheme by which we hoped to succeed. An old Irish 
servant man and his wife took the carriage, I went in it, and 
we drove across Lancaster and Chester counties, intending 
to go over the Conowingo bridge and thus reach Havre de 
Grace. 

The incipient rebellion was then thait far north, and 
within about a mile of the bridge we encountered a party of 
fifteen or twenty enthusiastic young men with guns in their 
hands who were there to burn the bridge if necessary, and 
to see that no improper people crossed it. I had a story 
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ready — it was not true, I am sorry to say — and in effect it 
was that I was a student returning from Nottingham to see 
my relatives and return to my home at Havre de Grace. 
The story answered the purpose and we were permitted to 
cross. Those were the first hostile men in arms I had ever 
met in my life. 

Across the Susquehanna, opposite Havre de Grace, the 
North had just established a camp at Perry ville. Perryville 
has this distinction in the history of the war, that there was 
the first concentration of Northern troops. 

I tell you these incidents because they establish to a cer- 
tain degree my relation with you. The line between Penn- 
sylvania and Maryland is after all only an imaginary line. 
People cross it both ways, and they are a homogeneous peo- 
ple. A large proportion of the inhabitants of Maryland, 
your forefathers, as my friend. Judge Bond, tells me, are 
from the State of Pennsylvania. The two leading lawyers 
of Pennsylvania prior to the Revolutionary War were John 
Dickinson, who came from Delaware, and Joseph Galloway, 
who came from Maryland. Our Chief Justice at the time, 
Benjamin Chew, and one of his successors, William Tilgh- 
man, were both Maryland lawyers who had come to aid us 
in advancing our profession. 

Either by instinct or by long habit there is a natural 
tendency on the part of humanity to be exclusive. In the 
old days men built cities, and around the city they put a 
wall, and outside of the wall they dug a moat, and they 
filled the moat with water, and all on the outside were 
enemies. Humanity is pretty much the same today. We 
draw lines around ourselves, lines ecclesiastical, political, 
social, and of all other descriptions, and inside is that little 
circle which contains virtue, intelligence and efficiency, and 
outside are the barbarians and the heathen. You will find 
manifestations of the spirit everywhere. This man is a 
negro, this man is a Chinaman, this man is a Jew, and we 
do not want to have anything to do with him unless it hap- 
pens that he has something we would like to possess. I 
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think the men in their hearts even have an idea that they 
are a little more honest than the women. Byron once wrote ; 

"As soon seek roses in December, 

Ice in June, 
Believe a woman or an epitaph." 

The same spirit is manifested even toward the legal pro- 
fession. 

A magistrate once was about to examine a witness. He 
asked at the outset, "What is your business?" The reply 
was, "My profession is that of a lawyer." "Well," said 
the magistrate, "try to forget it while you are on the stand." 

A lawyer once had a very desperate murder case. He 
knew his client was guilty and had been informed — and I 
may say here, although it may be needless to do it, that this 
lawyer lived far away from Maryland or Pennsylvania, 
perhaps off in the West — and, picking out the strongest 
looking man in the jury, he quietly said to him, "It will be 
$100 in your pocket if you find a verdict of manslaughter." 
After a while, sure enough, the verdict came in, and it was 
for manslaughter. The delighted lawyer took the $100 to 
the fellow, who accepted it gracefully and said, "I had a 
hard time over that case. Those other eleven fellows were 
for acquittal, but I finally brought them around." 

A lawyer once got into heaven. He knocked at the gate, 
and when St. Peter opened it he threw his hat over the wall. 
St. Peter ran to toss out the hat and the lawyer slipped in- 
side. You and I know that these are untrue and uncanny 
tales. You and I know that the lawyer devotes his life to 
the study of ethical principles. His object is to ascertain 
the truth. He is trained to it professionally and by all the 
habits of his life, and therefore the lawyer stands on a 
higher plane of moral principle than the members of any 
other profession. 

But the existence of such tales as I have referred to shows 
that there is a sentiment to the contrary abroad, and this idea 
extends not alone to the ignorant and the ill-trained in the 
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community, but extends to and is expressed even by some 
college presidents, who ought to be better informed. 

Lawyers entertain the same sentiment with respect to men 
in public life. Disciplined as they are, trained to become 
experts in certain more or less narrow lines of thought, they 
look on the outside world very much in the way of these 
people whom I have endeavored to describe. 

The truth is that the politician is just a little bit better 
in his conduct than the ordinary business man in the com- 
munity, or even than the ordinary man in the professions. 
This is true, not because he is better in principle or is differ- 
ent in character from the rest of us, for we are all pretty 
much alike, but it is because he does his work in the face of 
the public, with all the eyes of the community fixed upon 
him. 

I had been on the bench for about fourteen years and 
was presiding judge of my court. I have undertaken to talk 
to you about my own experience. Necessarily what I have 
to say will be somewhat personal. You remember that 
when out in a Western court a lawyer was threatened with 
a fine for contempt, his answer was, "I have expressed no 
contempt for the court ; on the contrary, I have been particu- 
larly careful to suppress my feeling." 

In what I shall say to you I shall endeavor, as far as pos- 
sible, to repress at least the appearance of egotism. Nothing 
was further from my thought than to occupy an executive 
position such as that to which I was called. But there came 
a struggle in the organization of the political party of the 
State, and they wanted somebody, I presume, against whom 
little could be said and who had aroused little antagonism. 
I was presiding judge of the court, president of "The His- 
torical Society of Pennsylvania," and trustee of the Univer- 
sity of Pennsylvania, and it may have been for those reasons. 
I do not know ; but, at all events, they came to me with the 
nomination for the governorship. I spent not a single cent. 
I made not a single promise, public or private. I went 
through the State telling the people, "I do not know whether 
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I will make a good governor or not ; you must take the re- 
sponsibility." I asked no man to vote for me, and was 
elected by the largest vote ever given either before or since 
in that State to a candidate for the governorship. 

While on the bench I had been in the habit of looking at 
testimony and the facts as they came before me, trying to 
reach a conclusion, and then after the conclusion was 
reached proceeding to judgment and execution. But here 
was a new situation. The politicians, the newspapers, the 
corporations and all the other forces acted as if they had in 
some way been elected to the governorship and ought to 
determine the questions that arose. This state of facts led 
to a controversy and I went ahead in my own way. There 
was more or less of difficulty. 

The first struggle that I had, strange to say, was with the 
corporation lawyers. They had gotten into the habit in 
Harrisburg of securing charters for corporations with a hun- 
dred dollars, or any other small sum, paid into the treasury, 
and then, if they found the business afterward succeed, have 
the stock increased. I determined to permit no charter to be 
issued except with a capital stock of at least $5,cx)o and with 
10 per cent, of the capital paid into the treasury. That 
insured at least good faith. The corporation lawyers from 
all over the State came to Harrisburg, contending that the 
governor had no such power. My view was that the word 
"approved" meant that the governor should exercise his 
judgment. No charter was issued in any other way. The 
rule became established, and it has been followed by all my 
successors since. 

I shall give to you some of my thoughts upon matters of 
present interest, the outcome of experience. I am not 
at all in sympathy with the modern method recently arisen 
of decrying, denouncing and seeking to destroy all the indus- 
tries into which men have put their moneys and wherever 
they have done successful work. It is unphilosophical. 
The conditions existed and forceful men have taken advan- 
tage of them, and at times have made great fortunes for 



Digitized by 



Google 



232 Maryland State Bar Association. [191 1 

themselves. But for those conditions you and I are respon- 
sible. We created them. At the time of the Revolution 
this was an agricultural country, inhabited by a simple, quiet 
people, who were ploughing the ground and raising oats, hay 
and corn. We could have continued in that way had we 
wished. But we did not. We wanted to develop the indus- 
tries, to dig into the mines, to manufacture the things that 
could be made and grow great and populous. 

That ambition may be right or it may be wrong. It may 
be that we would have been wiser if we had continued to 
live the simple life. But we were not willing to do it. I do 
not know that we would be willing to do it now. Suppose 
the proposition were presented to you, w6uld y^u say that 
this country ought to return to that kind of existence? I 
doubt whether many of you would assent. There is some- 
thing, too, to be said in favor even of trusts. The Sugar 
Trust is now under investigation. The Standard Oil Trust 
has recently been under investigation. You and I, espe- 
cially you ladies, all know that as members of the community 
we get our sugar in greater quantity and we get it much 
more cheaply because of the work of that trust. Upon 
my home place I use coal oil. I have two lamps out on the 
lawn and they bum all night, and I get my oil about one- 
seventh of the price that I would have had to pay for it 
were it not for the Standard Oil Company. If you do 
not like present development, change your system and the 
conditions, rather than threaten the men who are the natural 
outcome. 

When men get into power they are prone to abuse 
it. There are a great many wrongs in connection with 
corporations and the way in which corporations have been 
managed. If there are evils in life, if there is trouble in 
the world, the plan to pursue is to ascertain the cause and to 
'remove that cause. If your orchards are perishing, eliminate 
the scale. The remedy for the ills which afflict the community 
through corporation abuse is, in my judgment, very plain 
and simple. It is not loud demonstration or violent threat. 
I should like the suggestion to catch the attention of you 
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lawyers. There is but the one way, and that is to see to it 
where a share of stock is issued purporting to represent $50 
that $50 in cash or property value be in the treasury of the 
company. In the first place, the principle is sound and 
honest. Somebody long ago wrote, "Sin has many tools to 
work with, but a lie is the handle which fits them all." When 
you put out a share of stock which purports to be for $50, 
and in fact there are only $5 representing the share, you 
are telling a falsehood and you are about to reap the results 
of the falsehood. Present methods lose sight of the funda- 
mental object of the corporation. You lawyers all know 
why corporations were organized. There were tasks which 
were too great for individual financial strength and the State 
permitted six men, or fifty men, to combine their strength, 
and then railroads and factories could be built. A corpora- 
tion means a combination of the financial ability of fifty or 
some other number of men, who receive certain privileges 
because they unite, and the benefit comes to the community 
when the railroads transport and the factories manufacture. 

That is the principle. But when the fifty men come to- 
gether and they do not combine their strength, and they only 
unite in anticipation of great profits which the chance of the 
future may have in store, the community is defrauded of 
its compensation. The reason for granting the privileges 
fails. Truth and public good are, therefore, both main- 
tained by requiring the full value of the capital stock to be in 
the treasury. 

Such a policy would prevent all watering of stock, so that 
anyone who buys a share would know that he is getting 
something of value. It would do away with the dishonesty 
in stock transactions and the wild gambling at the board. 

This policy would likewise prevent that which seems to be 
regarded as the greatest evil — that is, the great combinations 
which constitute monopolies. When I was on the bench a 
case came before me concerning a well-established industry, 
one of the most important in the State, representing a value, 
in the judgment of its owners, of three millions of dollars. 
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A captain of industry came along and offered them eight 
millions of dollars. They accepted the offer, and he put 
this property into the Steel Trust for thirty millions of dol- 
lars. The same plant precisely was suddenly written up in 
value from three millions of dollars to thirty millions of 
dollars. You and I and all of us know that the transaction was 
pure nonsense. If the captain of industry had been required 
to pay eight millions of dollars in money, and the Steel Trust 
had been compelled to pay thirty million dollars in money 
when they bought, the transaction would never have oc- 
curred. 

The task is accomplished by going over to New Jersey and 
getting a charter which allows all sorts of stock to be issued 
for nothing, and then buying a majority of that kind of 
stock. Control is secured without real investment. If 
every share of stock really had its par value, then the great 
combinations which you regard as so iniquitous would be 
impossible. In my judgment, this is the remedy and the 
only remedy. 

There is another matter in connection with corporations 
which I want to refer to, and that is the question of taking 
private property by the exercise of the power of eminent 
domain. I have thought much on that subject, and while I 
was governor I did not permit the right of eminent domain 
to be extended in any direction whatever. Beside, a most 
important step was taken in the way of the conservation of 
our waters. The water companies having the right of emi- 
nent domain were seizing all the streams in the State. I 
sent a message to the Legislature on the subject, suggesting 
that they pass an act taking away this right of seizure, and 
such an act was passed. After that time, during the whole 
course of my governorship, only about three companies were 
organized, although there had been twenty-eight in one day 
before. What did that prove? That their purpose was not 
to secure the water supply in order to aid the people who 
wanted to drink, but to get control of the streams and issue 
stock and gather in the money. The remaining streams have 
been free to those who want to use them. 
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The right of eminent dcwnain is based upon the power of 
the State. It means that the individual ownership of prop- 
erty must yield when the public good requires it. The State 
wants a fort or a building and it takes the ground. The 
right has been extended to some corporations which are re- 
garded as quasi public, such jas railroads and canals. We 
have general laws in respect to the organization of railroad 
companies. They authorize a certain number of persons to 
organize a railrdad company and take possession of the prop- 
erty of the individual. The basis of the grant is that it is 
for the public good. I tried to have the Legislature of 
Pennsylvania pass a law to the effect that before that tre- 
mendous power in the violation of private right should be 
given to any corporation there should be a public inquiry 
into the circumstances, and an ascertainment as to whether 
or not it is for the public good and serves a public need. 
The Commonwealth is the party interested and it ought to 
see that the railroad is a necessity and should be constructed. 
To let the railroads take your property because, forsooth, 
they have antagonisms and want to secure the territory and 
profits of their rivals is entirely inconsistent with all the prin- 
ciples of English law. 

There is too much legislation. I received a letter from 
a very distinguished gentleman, a member of your Associa- 
tion, just before I came here, in which he asked me not to 
forget to say something about the excessive legislation. It 
is a suggestive proposition. I do not think that we need 
anything more than a very small proportion of the laws 
which are being passed by the State Assemblies and the 
Congress. The most of them are absolutely unnecessary. It 
would be far better to leave the determination of the rights 
of men to the courts, where that determination belongs, and 
where the questions can be intelligently and carefully con- 
sidered by minds trained for the purpose and having the 
benefit of generations of professional experience. 

For two thousand years lawyers have been trained in the 
investigation of the principles which affect the rights of 
persons and of property, and they therefore have great 
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knowledge. The principles have been sufficiently developed. 
They cover all the relations of life, and all that is needed is 
their application to new conditions. The judges are the 
source which ought to be looked to for guidance and the 
determination of these questions. 

There is not only much unnecessary, but much very bad 
legislation. During my term of governor some good soul 
thought there was too much slaughtering of bears, and an 
act was passed which provided that a female bear with cubs 
should not be killed in any month in the year except Sep- 
tember. I vetoed the bill upon the ground that a female 
bear with cubs is not always a gentle animal, and if a man 
should be attacked in the woods by one of these female 
bears in June, and she would not wait until September, he 
ought to be permitted to shoot. 

Consider a very broad and a very important question 
which is presented to the minds of all of you. There has 
been recently a decision in regard to the Sherman Act by the 
Supreme Court of the United States. I cannot see that 
there was anything for the court to do except to say that 
the act should have a reasonable interpretation. But, at the 
same time, I see some force in the opinion which was writ- 
ten and filed by the dissenting judge, that it does not leave 
much of the Sherman Act. To a certain extent I agree with both 
views. But there never has been a time within my recollection ; 
there never has been a time under the English law, at least 
for ages, when you could not go into a court and get an 
injunction against an unreasonable combination in restraint 
of trade. And there never has been a time when you could 
not go into a court of equity and prove your case, showing 
the facts, and secure a decree having that combination dis- 
wSolved. Therefore, it seems to me that even this important 
matter could have been safely left without legislation to the 
determination of the courts. 

When I went up to Harrisburg, of course, I had to ex- 
amine and find out what was expected of me to do. Under 
our Constitution, the Governor of the Commonwealth is 
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vested with supreme executive authority. It cannot be ques- 
tioned. It is his duty to see that the laws are enforced, 

I looked about me, and I had my private secretary (he 
was a very small man.) I had a negro janitor, who stood 
at the door and saw that people outside did not get to me 
when it was not important. I had an executive clerk and I 
had a woman stenographer. That was the force with which 
all of this tremendous work was to be done. Very often 
I laughed in my sleeve at the proposition. 

At that time it had grown to be a practice under many 
statutes to allow the corporations to select policemen, called 
"coal and iron police," and use them. The State issued 
commissions to the policemen. They were selected by the 
railroads or other corporations, were paid by them and also 
discharged by them, but they exercised the authority of 
the Commonwealth. It was a most outrageous system and 
likely in any event to produce collision. What confidence 
could any party to a controversy have, under the circum- 
stances in the policemen so selected? The year before I 
became governor there were over 5,000 of them appointed. 
The laboring men, in their efforts to get what belonged to 
them, or what they thought belonged to them, were brought 
into conflict with the authority of the State exercised by a 
force so constituted. I had a constabulary appointed, con- 
sisting of 250 men selected and paid by the State, acting 
under the control of the governor, and they have maintained 
the peace in Pennsylvania ever since. They have saved the 
calling out of the National Guard at an expense of millions 
of dollars, and they have established a reputation which has 
extended all over the country. 

The methods provided by our Constitution tor preventing 
excess of legislation were 'twofold. In the first place, it pro- 
vided that the Legislature should sit only once in two years. 
In the next place, it provided that there should not be special 
legislation. It was the plan of dilettantes and doctrinaires. 
The eflFect of the biennial session has not been to prevent 
redundancy of legislation. The only result is that the work 
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is accumulated and at the end of the session is dumped in a 
mass upon the governor to await his disposition. 

The other provision has in practice worked just as im- 
perfectly. You cannot prevent special legislation, the rea- 
son being that most of the interests of men are special. 
You cannot have the same legislation for a little village up 
in the country and for the city of Philadelphia. The result 
has been that' now whenever any man wants a special bill 
of any kind he drafts a general law, and the harm which 
would have been done by special legislation is extended all 
over the State. 

The acts of 1873, the year before the Constitution went 
into effect, cover 1,213 printed pages. For the next few 
years they were less, but in 1901, which was the year before 
I went to Harrisburg, the volume had again increased to 
1,013 printed pages. The volumes for 1903 and 1905 were 
brought down to about 660 printed pages, and kept there by 
throwing out bear laws and all that kind of legislation. 
But in 1909 the volume had again increased to 1,049 Paiges, 
and the end is not yet. The final extent is incalculable. 

There is but one way tq curtail legislation, and that would 
be to determine constitutionally that only a certain number 
of laws should be passed at each session. It might be lim- 
ited to 100 or 50 acts, as many as should be thought reason- 
able. The effect would be that those matters which were 
regarded as of the most consequence could be attended to 
by the Legislature and the rest be left to the courts to deter- 
mine. The only other resource which occurs to me is so to 
educate the community that governors and legislators will 
be made to understand that there is not to be so much 
statutory law. 

Not only is there too much law, but there is an absurd 
exaggeration of criminal law. There ought not to be so 
many crimes. There are too many crimes now, there ought 
to be no more, and yet every session of every Legislature is 
inventing indefinitely new crimes until they are becoming 
innumerable. 
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There is no person in this assemblage who, if the law were 
enforced, would not be in prison for one-half of his or her 
life. Few know that it is a penal offense to sell a glass of 
milk. I shall give you a specimen. Here is a Pennsylvania 
statute enacted in 1907: 

"Sec. I. Be it enacted, etc.. That on and after the passage 
of this act it shall not be lawful for any person to deposit, 
cast, throw or place any package, parcel or sample of any 
medicine or candy in or upon any house, building, porch, 
veranda, portico or any other part of any house or building, 
or in or upon any lawn, yard, land, street or public highway 
within this Commonwealth. 

"Sec. 2. Any person violating any of the provisions of this 
act shall be guilty of a misdemeanor, and upon conviction 
shall be sentenced to pay a fine not exceeding one hundred 
dollars and undergo an imprisonment not exceeding one 
year, or both, or either, at the discretion of the court." 

The effect of this statute is that if you or I should have a 
five-pound box of candy or a five-pound package of sul- 
phur, there is nothing on earth we can do with it without 
going to prison for a year. You have to carry that box 
around with you all the rest of your life or you have to eat 
it. You can not deposit it, not in your house or in any part 
of it, not on your portico, not on your walk, not on the public 
highway, not in any street or alley or on any land, without 
incurring the punishment. 

My view is quite decided. If I had my way, I would 
abolish capital punishment tomorrow. I would abolish it 
today. I think it is an anachronism. It does no good. It 
don't prevent crime. It is harmful in its exhibition. 

Further than that, instead of flooding the country with 
legislative inventions of crime, nearly all of them about 
money and indicating our sordid propensities, I should 
look forward to the time when we will abolish all punish- 
ments and tear down our prisons. I do not. say I am so 
radical as to recommend such a course now, because we are 
not yet prepared for it, but I should look forward to the 
time when it can be done. 
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A man does wrong, but you do not know the motive. He 
does wrong because of some defect of his character or be- 
cause of the force of some circumstance. You must recog- 
nize the fact that punishment is always ineffectual. Experi- 
mentally it has been tried for ages, but it has never been 
successful. Burning, branding and mutilating, all those ex- 
periments have been tried, and at last we have come down to 
putting walls around the morally defective. In the time of 
William the Conqueror, in order to prevent sheep stealing, 
a law was passed that the arms of the offender should be cut 
off, his legs cut off and his tongue cut out. They left him a 
mere trunk. And yet men are stealing still, and sometimes 
sheep. In earlier days men tried to abolish heresy by burning. 
The only effect was to make more heretics. The use of 
force failed. The priests tried to prevent the common 
people from reading the Bible, and yet the more they tried 
the more the Bible was read. When the heretics were 
driven from their homes and came to this country they 
brought their Bibles with them. Now the Bible lies on the 
parlor table. It contains the family record, but the young 
men and young women are no longer so eager to spend time 
reading it. As soon as the opportunity was thrown open to 
them, the intense desire which had been cultivated by op- 
pression began to diminish. 

You who are as old as my friend, Judge Bond, can re- 
member when it was thought that no child could be properly 
raised unless he was whipped. The good father and the 
good mother thought they failed in their duty by the child 
unless they whipped him. Nobody whips his children now 
and the children are none the worse for it. They are, indeed, 
better. The principle which is true with respect to children is 
true with respect to men. Punishment has been abolished 
from the schools and yet the discipline is fully as effective. 
Punishment is ineffectual, and I think we ought to prevent 
the increase of the number of laws with respect to crime, 
and we ought to look forward to the time when if a man 
loses his money he will be sufficient of a philosopher to rec- 
ognize that he has lost it. Let him prevent it being taken 
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from him, or get it back, if he can ; but what good does it 
do to send the thief to prison? Perhaps few of you know 
how many men are crushed out of existence by the State. 
While I was Governor there were 66 men hanged in Penn- 
sylvania. 

There are a number of ladies present to whom the discus- 
sion of laws cannot be very entertaining, and I now propose 
to say a few words about tragedies. 

A most remarkable letter came to me one day. A man 
was convicted of murder in Lebanon County, and he wrote 
me a letter which I intended to bring with me, but which I 
overlooked. He said, in effect, "Yes ; I have been convicted 
of murder. I murdered that man and I want to be hanged 
right away. Do not have any delay over it, but just hang 
me a^ once." Certainly, that was a very strange letter. 

Do you remember how it was the Irishman converted the 
Jew? A Jew had fallen into the sea and the Irishman 
caught him by the hair as he came up and said, "Do you 
believe in Christ?" "No," said the Jew, and the Irishman 
let him down again. When he came up the second time the 
Irishman inquired, "Now do you believe in Christ ?" "No," 
said the Jew. After that process had been continued for 
three or four times and the Jew finally was broken in spirit, 
the Irishman said, "Do you believe in Christ now?" "Yes," 
said the Jew. "Then die in the faith !" shouted the Irish- 
man, and plunged him into the sea. This story explains the 
letter. A clergyman in the jail had wrestled over the mur- 
derer for a long time, and had succeeded in getting him into 
a proper frame of mind. The clergyman, feeling that he 
was ready to die, prevailed on him to write to me and ask to 
be hanged at once, and not run the risk of a relapse. 

The greatest responsibility perhaps ever imposed on me 
was in the case of a murderer. I have tf ied men for mur- 
der and they have been convicted, and I have issued the 
warrants for the hanging of men. This was the case of a 
man convicted of murder in the western part of the State. 
There was a recommendation sent to the Board of Pardons 
by a number of people, indorsed by the district attorney who 
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tried the case and indorsed by the judge before whom it was 
tried, suggesting a commutation of sentence to imprison- 
ment for life. The Board of Pardons, following that sug- 
gestion, recommended to me that the sentence be commuted 
to life imprisonment. After examining the case with a 
great deal of care and reading all the testimony and con- 
sidering all the facts, I refused the recommendation and the 
man was hanged. I ought to add that the murder was very 
brutal and deliberate, accompanied by a breach of faith, had 
been pondered over for weeks, involved the killing of a 
friend who was talking pleasantly at the time, shooting him 
from the rear, jumping on to his body after it was on the 
ground to see that life was destroyed, and that it had every 
feature of wickedness and malice. 

You may ask me how it happened that the recommenda- 
tions were secured. I am going to tell you a fact that may be 
helpful to you lawyers. A few days before the execution 
a man came to my office and said he had not been able to 
sleep for a week, and that the only thing to do was to come 
and tell me his story. He was a detective and he said: 
"That man confessed to me on my promise that he would 
not be hanged. He told me all about the affair. After he 
had confessed to me under those circumstances, I said to 
him: Tomorrow the chief of detectives will come to see 
you. You tell him just what you have told me. He will 
make no promises to you, but you tell him exactly what you 
told me, of your own motion, without anything else, and I 
will see that you are not hanged.' " The next day the chief 
of detectives went to him, heard his confession, went into 
court and testified that the confession was made without any 
promises and entirely voluntarily. It made me shudder be- 
cause I had often heard such tales told in court, and it had 
always been difficult for me to understand how a man ac- 
cused of crime should confide in a detective. But I look 
back with satisfaction to the fact that never was a man con- 
victed before me, even of the slightest crime, on the un- 
supported tale of a detective. 
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Years ago one of the most expert burglars in the country 
was Billy Logue. He was trained in his profession, made 
money at it and was astute and successful. He had a house 
in Philadelphia, well furnished, and in the house lived his 
wife and a young man who was his nephew. This woman 
had her diamonds and the other appurtenances which accom- 
pany respectable means. Logue had gone down to Boston 
or somewhere plying his vocation. His wife disappeared. 
Nobody knew how, when or where. He tried to find her 
and advertised and offered money. Fifteen years went by 
and the house was sold, and the purchaser wanted to fit it 
up, took up the floor of the kitchen, and underneath the floor 
were the bones of Logue's wife, with something around her 
throat with which she had been choked, and her money and 
diamonds gone. 

Suspicion was directed to Logue, of course, because he was 
a bad fellow and had been a burglar and committed all kinds 
of crimes, but it was shown that he could not have done the 
deed. Then his nephew was arrested. It was a very ro- 
mantic crime and aroused great interest. The nephew had 
choked her to death, made three or four confessions, all of 
them different, and he was convicted of murder in the first 
degree. He was represented by my Attorney-General, 
Hampton L. Carson. After he had been convicted, he se- 
cured a commutation of sentence to imprisonment for life. 
Later he became a good Christian, joined the church, at- 
tended service, and looked after people in the prison and 
behaved himself very well, and the clergymen of the city 
were largely interested in him and asked for his pardon, 
and secured the assistance of the politicians. They joined 
in a recommendation of pardon and the Board of Pardons 
sent the matter to me. I looked into the case and concluded 
that the man was telling untruths now, as he did then, and 
I refused the recommendation. 

Some few months afterwards a matter came up in con- 
nection with the management of the penitentiary, and I had 
occasion to visit the institution and was taken through the 
penitentiary, shown the prisoners and told some of their 
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names. In a cell where the door was open stood a man 
about forty years old, with blue eyes and pallid complexion, 
. pleasant in manner, who invited me to step inside. I did so. 
At the rear of the cell a little door about that size [indi- 
cating] opened into an inner room, where he worked at 
shoemaking. He asked me to step inside of that room and 
I did. A table stood inside the little doorway. On the table 
lay a shoemaker's knife sharpened to cut leather, within his 
easy reach, and he occupied the doorway. After I had en- 
tered, he turned to me and said, "I am Cutaiar." It was the 
murderer whose recommendation for pardon I had refused. 

It was a peculiar situation. The idea that occurred to me 
at once was a scene in Quatre Vingt Treize, written by 
Victor Hugo. The captain of a vessel had executed one of 
his crew for some misdemeanor. Presently he had occasion 
to go in a boat over a rough sea to another vessel. He 
called for a seaman to row him over the water. No one 
seemed anxious to volunteer. Finally one man came for- 
ward. After they had gone far enough to be out of sight 
of the vessel, the sailor dropped his oars. "What does this 
mean?" called the captain. "I am the brother of the man 
you executed yesterday," was the reply. That scene oc- 
curred to me. I smilingly said "Good day," and departed. 
But I have always thought it was a careless thing for the 
men in charge of that penitentiary to have done. 

I have detained you now for a long time, but I want in 
conclusion to add that, in my judgment, much of the 
abuse we give to other men and the suspicion we entertain 
of them is a mistake. It is the outcome of a false philoso- 
phy. Most of the men in the world, whether they are law- 
yers, or preachers, or politicians, are doing the best that they 
know how. All of them have their limitations. None of us 
are perfect. We are forever making mistakes of all kinds, 
and yet the world is better in its conduct, greater in its 
achievements, higher in its aspirations than ever it was 
before. The conductor on the street car and the man who runs 
that car manages the motor probably as well as you or I 
could do it. He is there working from early in the morning 
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until late in the evening, trying to get money enough to- 
gether to support a wife and the three or four children he 
has at home. Lawyers are less given to technicalities now 
than ever before. There was a time when the great object 
of the lawyer was to see who could be the most skillful in 
drawing technical pleas. The art is all gone, I suppose, in 
Maryland, as in our State. There is a more serious effort 
now to get at the truth of the controversy. I have lived for 
sixty-eight years and never had my pocket picked but once 
in my life. The great majority of men, in my judgment, 
are more honest, upright, better behaved and have higher 
views of life than men have ever had before in the history 
of the world. 

James A. C. Bond: I move that the thanks of this 
Association be tendered to Judge and Governor Penny- 
packer of Pennsylvania. Whilst judge he was a terror 
to the offender of the State of Pennsylvania, and as gov- 
ernor he cut down the business of the politicians as far as 
he could. 

I move for the interesting remarks that he has given 
to this Association that the lawyers of the Maryland 
State Bar Association tender him a vote of thanks. 

William Sheppard Bryan: I second that motion. I 
move it be taken by a rising vote. 

The question was put and a rising vote was taken; 
it was decided unanimously in the affirmative and the 
motion accordingly declared adopted. 

The President : There is some unfinished business to 
be disposed of before we adjourn. I do not suppose we 
want to stop very much longer, but I suggest some of it 
may be disposed of before we adjourn, otherwise it will 
be necessary to hold a session this afternoon. 

It is necessary to elect officers. That is essential. 
There is also a little unfinished discussion which was 
postponed until this morning and we will not adjourn 
until we see how much we can dispose of. 

William Sheppard Bryan: I hope you will elect my 
ticket. 



Digitized by 



Google 



246 Maryland State Bar Association, [191 1 

The President: It is now my duty to announce the 
Committee on Nominations, and I make the following 
announcement : 

COMMITTEE ON NOMINATIONS. 
Circuits 

8 Thomas Foley Hisky, Chairman, Baltimore City. 

1 Jay Williams, Salisbury. 

2 J. Frank Harper, Centreville. 

3 Thomas H. Robinson, Bel Air. 

4 Ferdinand Williams, Cumberland. 

5 Daniel M. Murray, Ellicott City. 

6 Blair Lee, Rockville. 

7 Ogle Marbury, Laurel. 

8 Joseph C. France, Baltimore City. 

The President : The unfinished business, I think, was 
that which came over from yesterday afternoon. It re- 
lates to the adoption of the report of the Committee on 
Laws in reference to the constitutional amendment re- 
specting the jury system. 

Charles Benedict Calvert : I was tempted to come here 
in order that I might learn something useful and proper 
to aid me in the practice of my profession, but when 
I listened to the very able paper of the very distinguished 
President I came to the conclusion that the ethical prin- 
ciples that he stated would make it difficult for me to re- 
turn to the coming meetings of this Association, for I 
would likely be deprived of the power to get a fee and 
bluff the other side, and probably a good many of us 
would be deprived of this great pleasure. 

The second thought that occurred to me when I came 
here was that this would be in a sense a political rally, 
but when the distinguished gentleman from Westminster 
nominates himself for Attorney General on the Demo- 
cratic, Republican and Local Option tickets, it seems to 
me that becomes a closed incident. 
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I was of the opinion, after considerable study of the 
question up to last night, that this amendment should be 
adopted. Since my conversation with you, Mr. Presi- 
dent, I have changed my opinion and briefly I desire to 
state the basis of that change. The thought occurs to 
me that government is the depository of power. In an 
autocratic form of government it is the depository of 
power in a single head. In the representative or repub- 
lican form of government it is the distribution of power. 

It was suggested by you, Mr. President, that this 
amendment to the Constitution of Maryland was not a 
new thing when it was adopted. Mr. Justice Gray, of the 
Supreme Court of the United States, in the case to which 
you refer, establishes it as one of the historic doctrines 
of the common law? Why is it an historic doctrine of 
the common law ? Because the common law of England 
is strong in the distribution of power; because in the dis- 
tribution of power alone can we have the security of the 
rights of persons and the rights of property and in that 
alone can the prisoner have his rights. 

It may be true that it seems absurd that the jury 
should be considered judges of the law, having no 
special instruction or knowledge in that technical branch, 
but the jury of twelve men is an illustration of the great 
English principle that no single man is a safe depository 
of the power of personal liberty and personal life. I 
therefore believe with you, Mr. President, that if we 
change this we will practically leave it in this theoretical 
condition, that the judge will instruct the jury as to its 
verdict, and its verdict will be absolute, but we will de- 
prive our constitution of this express guarantee of the 
fundamental principle of- the common law. I have also 
profited by the instructive address of the great former 
Governor of Pennsylvania, and think with him that 
we have too many changes, too much law. We can well 
afford to stand permanently on the great principles that 
have stood the test of centuries. 
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The President : Is there any further discussion de- 
sired ? 

Charles H. Stanley: I move the amendment be laid 
on the table. 

Thomas Foley Hisky: I second the motion. 

George Whitelock: I understand that is not a de- 
batable proposition, but I hope the gentleman will not 
press that proposition which is so serious in its conse- 
quences. A motion of that character will deprive us of 
an opportunity to debate the question. This is a matter 
that has received great consideration. 

Mr. Stanley : I will withdraw my motion. 

Mr. Whitelock: That is very good in the gentleman 
from Prince George's county. I happen to be a mem- 
ber of the committee appointed by the Bench to consider 
this subject and I think you are a member of it, Mr. 
President. This matter has been considered for months, 
and certainly, the subject ought to be debated and de- 
bated fully and not be disposed of on peremptory motion. 

Charles Morris Howard : Can I say a few words in 
reference to the proposition itself? 

The President : Certainly. 

Mr. Howard: I agree with Mr. Whitelock that it 
would be very unfortunate when a committee has care- 
fully considered a proposition of this kind and brought 
the matter forth for consideration. 

The matter was submitted to us a day or two ago 
and, by reason of the pressure of other business, it was 
deemed wise to let it go over to a season convenient for 
debate. I shall be brief in what I have to say, probably 
not more than two or three minutes. 

I think that as a matter of respect to the committee, 
I think as a matter of dignity to this Association, we owe 
it to the Association and the committee to treat a seri- 
ous matter in a serious way. Yesterday afternoon we 
had an important matter effecting the question of the 
right to challenge jurors and to my mind that matter was 
settled, although there was considerable difference, in a 
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way that seemed consonant with good judgment. But 
there was a danger that the matter would be treated in 
a frivolous way. 

Now a gentleman gets up and undertakes to say that 
he had a midnight conference with Mr. Marbury, who 
is our President, and that Mr. Marbury is opposed to 
this amendment. 

The President : He did not say that. 

Mr. Howard : I think the element of time in that sort 
of an indictment is an essential one for the simple reason 
that it will furnish me with an opportunity of negativing 
that interview, as I was with Mr. Marbury up until a 
late hour. If Mr. Marbury wants to advance a serious 
argument against it, we shall be delighted to hear it on 
the floor, as anything he says will have great weight, al- 
though it might not be conclusive. 

I agree with the gentleman who sat down, and also 
with Judge Peitnypacker, in that we need less law. 
This amendment is in the direction of less law, and I 
only want to call the attention of this Association to the 
fact that it does not make any new provisions. It does 
not require that the jury shall not be judges of the law 
as well as of the fact. It does not say whether the jury 
shall or shall not be, but it simply removes an inhibition 
which is in our Constitution and which, I believe, makes 
the State of Maryland an anomalous State. 

It is all very well to talk about basic and fundamental 
propositions of law, but those things, when you come 
down to the concrete, are not controlling, and as a mat- 
ter of fact, there is not anything basic or fundamental 
about the proposition that a jury ought of necessity to 
be judges of the law in criminal cases. 

We know it is not true in England. They would not 
dream of going back to it. It is not true in any of the 
States except Maryland. 

Of course, an argument can be made along the line 
that it works out pretty well. It works out much bet- 
ter than anything so absurd and monstrous could be ex- 
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pected to work out. But the proposition is whether or 
not to remove something from the Constitution which is 
peculiar and which in its operation is at least questionable, 
and to leave it to the Legislature of the future to de- 
termine the question of what shall be the function of the 
jury and what of the judge in a criminal case. 

It seems to me that it is wise for Maryland to get 
in line with the other States and if anybody wants to 
go down to the Legislature and take a hand forming any 
legislation that may result from this matter, he can go 
down when the matter comes up in that way ; but I ques- 
tion very much if this provision needs to be embodied 
in the Constitution. I think this matter ought to at least 
receive a reasonable amount of debate. 

The President: Perhaps it is proper for the chair to 
state that the gentleman who spoke a moment ago meant, 
I suppose, this: That I had, in conversation with sev- 
eral members of the Association, called attention to the 
fact that it was not until 1894 in the case, I think, of the 
United States vs. Henderson, that it was finally deter- 
mined by the Supreme Court of the United States that 
in federal courts the jury were not judges of the law as 
well as of the fact; and that it appears from the examina- 
tion of that decision. I think it is in the Henderson case 
that there was a great difference of opinion between the 
members of the Supreme Court of the United States at 
that time as to whether or not at the common law in 
England and in the United States, the jury were judges 
of the law as well as of the facts, and whether it was 
competent for the Court to undertake to give them per- 
emptory instructions on the law. 

I mentioned that as an interesting fact, and not as 
negativing any attitude of mine, or as being opposed to 
the proposed change, because I was one of the commit- 
tee who recommended the proposition. 

In the case referred to there was a dissenting opinion, 
a very powerful one, written by Mr. Justice Gray, in 
which he pretty nearly demonstrated the fact, I think his- 
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torically, that in England juries were judges of the law 
as well as of the fact, and in a great many circuits of the 
United States, each circuit acting unconsciously of there 
being any possible difference, or the fact that the other 
circuit has different views, the same rule prevailed uni- 
formly which now prevails all over the United States, a 
practice in which the United States Courts attempted to 
give binding peremptory instructions to the juries on the 
law. That system was not made uniform until 1894. 

But I did not intend to have the inference drawn from 
what I had said that it would be unwise to adopt this 
resolution, because while I recognize the extreme danger 
of surrendering any safeguards which protect a subject 
against the government, yet I do think that juries desire 
and need instructions from the court to guide them in 
determining what the law is. In ninety-nine cases out 
of an hundred there is no reason why they should not 
have it. It is very essential they should have it. There 
is always this last resort of any abusive power by the 
court, that it lies in. the power of the jury to render a 
general verdict whenever they feel that the effect of 
the court's instructions would work an absolute injustice, 
and they will be at all time judges of the law in that way. 

I think it is the only condition under which it would be 
necessary for the protection of the citizens they should 
be judges of the law. For that reason I should greatly 
favor the enactment of the proposed amendment. I 
thought I ought to state this, otherwise it might be sup- 
posed I had changed the views I held. Calling the at- 
tention of Mr. Calvert to the Henderson case did not 
change my views. 

Mr. Calvert: Your statement is absolutely correct, but 
you stated the case so forcibly and reasonably that I 
adopted the side which I did. 

Judge Alfred S. Niles : I had no idea of saying any- 
thing on this or. any other question when I came here 
this morning. I do not believe I would rise now except 
it so happens I was a member of the committee in Balti- 
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more City that considered the whole jury question. It 
was with special reference to the way of selecting- juries 
in Baltimore City. Upon that I had rather strong views. 

It seems to me there are a great many things to be 
said on both sides of the question. I do not feel as if I 
had any special brief for the committee or for the com- 
mittee of your Bar Association. 

I recognize, however, from various interviews I have 
had since coming here, there seems to be more or less 
opposition to the general idea that lies at the base of this 
proposed change and I think, perhaps, th^t I will take 
the liberty of trespassing on your time a minute or two 
to indicate why it seems to me that, on the whole, it 
would be a good thing to change our constitution in the 
way suggested without minimizing the importance of 
going slow on any change in a law which has been in ex- 
istence for some time, without at all thinking that on the 
whole the law of Maryland is particularly bad or that 
the way in which we conduct our criminal • trials here 
merits the condemnation of anybody. Still I think it can 
hardly be said to be perfect. While to be conservative 
is a good thing, still a conservatism which is against any 
change at all is only really appropriate when the state 
of things which exists is perfection. I do not think we 
can say. that about our present criminal system. I think 
it is absurd in theory as Mr. Howard has suggested. 

We indict a man. What do we indict him for? It 
seems to me the first element in the whole case when a 
man is said to have committed something which will send 
him to the penitentiary is that he thoroughly understands 
what he is accused of. Under our present law, however, 
he does not know and nobody else knows. 

Just consider for a moment. Say a man is indicted for 
conspiracy. Who knows what conspiracy is? No judge 
can tell. Nobody can tell except the twelve men who 
may happen to be in the box when he is tried. I can 
hardly think that is perfection of law in theory. 
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A judge is in his seat on the bench and it is his duty 
to exclude or include evidence. One of the main reasons 
why evidence shall be excluded or included is whether 
or not it has any relevancy to the issue. One of the main 
elements of the issue is, what is the man indicted for? 
The judge cannot tell, and here we have a judge passing 
on questions of evidence who is not able to tell what the 
crime is for which the man is indicted. Here is a ques- 
tion of conspiracy where the evidence does not measure 
up to the mark of conspiracy, taking all the evidence to- 
gether, and the judge knows there has been no legal evi- 
dence of conspiracy offered, and yet the judge would 
commit an error if he would say so, because the jury, 
whoever they may happen to be, are the people who are 
to say what the man is indicted for.* 

I can hardly think that is a perfect condition where ab- 
solute conservatism ought to prevent a change. 

I have heard it stated that the judge ought to give ad- 
visory instructions. I think so. In the Supreme Bench 
of Baltimore there has been a rule adopted, a sort of 
gentlemen's agreement, that where it seemed that the 
jury were apt to be confused by different statements of 
law there the judge would give instructions on his own 
initiative. Let us see how that would work. The judge 
has to say under those circumstances: "Gentlemen, so 
and so constitutes murder unless you think otherwise; 
then it does not." 

Is that really such a high position for the judiciary to 
assume that we can say pur laws in this respect are per- 
fect and do not need any change? A judge who is sup- 
posed to give his life to finding out what is murder and 
what is not murder has to say to the gentlemen of the 
jury, "This, I think is murder, but according to the law 
of the land you know better than I do and you are to 
say whether it is murder or whether it is not." 

I think that the word that Mr. Howard uses is not too 
strong. I really think the basic system, the foundation 
stone on which this section of the Constitution now ex- 
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ists, by which our courts are governed, is an absurd thing 
and is shown to be so as soon as it is stated. 

In practice, I also agree with what Mr. Howard says, 
conceding the thing is absurd, that it works fairly well 
and a great deal better than one would have any idea 
of considering it a priori. 

I have seen down in the Criminal Court the table cov- 
ered with law books and I have seen the counsel for the 
State reading law from various jurisdictions, and I have 
seen the counsel for the defendant reading law from 
various jurisdictions to the jury, trying to persuade the 
jury that their interpretation in regard to some fine point 
of criminal law was correct, or that the argument on the 
other side against, this construction was incorrect. I 
cannot conceive that in practice to be a very fine spectacle. 
It never edified me. I do not believe that any stranger 
coming from any other State could understand how with 
any such theory at the basis of our criminal law and 
with such a condition as he might see any time in Balti- 
more, such an unfedifying condition, why it is that we get 
along as well as we do. He would not be able to under- 
stand it. 

I do not feel that I hold any very special brief for 
the report of the committee, and I do not know but that 
we have gotten along fairly well as it is, and even if it is 
not adopted, I do not believe the State of Maryland will 
go very far to the bad ; but I would like to indicate, if I 
could, why it did seem to me this change should be 
made and also to show that it is not a very radical one. 

After all, the error, as it seems to me, was in the 
original construction of the provision which gave to the 
jury more power in this State than in most of the other 
States of the Union. To strike out that constitutional 
provision and to give the judge the right to say what 
murder is and what conspiracy is has a good deal which 
may be said in its favor. The only thing that made me 
hesitate, more than anything else before signing the re- 
port of the committee advocating this, was that in Mary- 
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land we are singularly free apparently from appeals and 
the delays necessarily incident to appeals. There is one 
good thing about it, and that is when the Court of Ap- 
peals has said what is murder and what is conspiracy, 
then that is murder and that is conspiracy all through the 
State. That is an element to be considered and I think 
there is a feeling with all of us that the appeal in 
criminal cases may be developed so much in frequency 
as to be a real detriment to public justice. ' 

My reasoning on that may commend itself to you or 
it may not. I do not believe it is the number of que«^ 
tions that may be gotten up that regulates the frequency 
of appeal. According to my own view it is the amount 
of money the criminal has in his pocket which deter- 
mines that question. In the State of Maryland there can 
be enough points raised in connection with the indictment 
to enable any man who has money enough in his pocket 
to cause delay about as much as he can in any of the 
other States, and I feel one of the reasons why the ap- 
peal is not so frequently resorted to in Maryland as in 
other States, is because our wealthy and social class of 
citizens of high standing very seldom commit, or are 
accused of committing, important crimes, which shows 
the good character of our people. But I think that if a 
man in Maryland has money enough he can now get his 
case to the Court of Appeals under almost any circum- 
stances and is not restrained by the fact that the judge 
cannot instruct the jury. 

I give these thoughts simply as indicating why it was 
that a lukewarm member of the committee towards this 
subject was finally induced to join in the unanimous re- 
port which was made. And in conclusion I want to say 
that we thought that on the whole this seemed to be a 
step in advance and not in retrogression. 

Charles G. Baldwin : I think there is one impression 
that the President of the Association has gotten in re- 
gard to this matter. I understand him to be under the 
impression that if the jury is practically instructed by the 
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court that they must bring in a verdict of guilty. If they 
take the bit between their teeth, so to speak, and bring in 
a verdict of not guilty, that in such an event they be- 
come the judge finally of the facts and also of the law. 

The President : That is my impression. 

Mr. Baldwin : I have reason to state that in such com- 
monwealths where the jury are not the judges of the law 
that it has been decided in such States the judge can set 
aside the verdict. I think you will find that is decided in 
other States. 

William Sheppard Bryan : No ; you cannot put a per- 
son twice in jeopardy. 

Mr. Baldwin : That does not put him twice in 
jeopardy at all. I think you will find that is decided in 
the other States. If an appeal is taken in a criminal 
case, where a verdict of guilty has been brought in, and 
the defendant takes an appeal, the Court of Appeals de- 
cides that verdict was rendered through some mistake in 
the law and the verdict is set aside, the party is not again 
put in jeopardy. It has been decided in such cases that 
is not a second jeopardy. Nor would it be a second 
jeopardy if a new trial were granted and the verdict set 
aside, if this constitutional change was made. 

I have not looked at the authorities myself, but I 
have pretty good authority for the statement which I 
have made. There is one other thing I have to say in re- 
gard to this matter, and that is that in our criminal law it 
seems to me it would be a good thing if our crimes are 
kept so simple that the wayfaring man, though a fool, 
will know whether he has committed a crime, and if so, 
what crime he has committed. 

Judge Pennypacker has just pointed out, I think, the 
importance of not multiplying crimes so that the judge 
will have to tell the jury when a crime has been com- 
mitted. It seems to me that it is a part of the good ad- 
ministration of justice to confine our crimes to such a 
class that the wayfaring man can tell whether or not he 
has committed a crime, and if so, what. 
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It seems to me that has to be considered in replying to 
what Judge Niles has said in regard to our system. I 
feel sure if the question of appeal is a matter of money 
in the pocket of the accused we should consider very care- 
fully whether or not this change will not increase the pos- 
sibility of appeals. If it does, it puts a new premium on 
money, and we do not want money to get any more 
valuable in this country than it is now. 

Judge Henry Stockbridge: I had not intended to 
speak on this question at all. The report of the com- 
mittee on laws has disclosed one fact, viz: That there 
is a very considerable divergence of opinion among the 
members of the bar upon the advisability of so radical a 
change in our fundamental law. There is much which 
can be said both in support of and adverse to the pro- 
posed change. Many of the members of this Associa- 
tion, particularly those who have come from the counties, 
have not had an opportunity for a careful and thorough 
consideration and the weighing relatively of the two 
aspects in which the question may have been presented. 

F'or more than a century this State has proceeded un- 
der those provisions of the law such as now obtains. 
I apprehend that no serious damage could be done if this 
measure, instead of being presented, should be deemed 
wise to do so by this Association, to the General As- 
sembly, should be deferred from being presented at the 
session of 1912 to that which will assemble two years 
later. It certainly is a matter of such grave moment as 
to be entitled to the thoughtful consideration and study, 
both historically and in its legal effect, by the members 
of the profession throughout the State. 

In view of the attention which has been drawn to it 
by this report and by the discussion which has just taken 
place here, I would like to move that this matter be re- 
ferred to the Committee on Laws to be appointed by the 
President at this session. 

Mr. Bryan : I want to second the motion, and I want 
to say One thing in regard to the matter and that is that 
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personally I am in favor of having the jury get its law 
from the Court. 

I think one of the reasons why that is desirable is one 
that does not appeal to Judge Niles, and that is, I think 
it would facilitate appeals in criminal cases. I think it is 
desirable to have the law as specific as you can. If there 
is any real doubt about whether a man is guilty from 
the evidence produced, or that the judge has made a mis- 
take in regard to the law, the accused ought to be able to 
appeal if he can. That is one reason why I am in favor 
of letting the judge instruct the jury, that is, it will 
cause the criminal law to be more systematized. 

The President : And have the appeal promptly heard. 

Mr. Bryan : Yes ; like election cases. The reason why 
I am in favor of Judge Stockbridge's motion is that I be- 
lieve there is a strong sentiment against this change in 
Maryland. If I were the Czar of Russia I would strike 
out the Constitution of Maryland if I had the power. I 
am afraid that if it is reported to the Legisalture it will 
be defeated, or else be killed when it comes before the 
people. If we wait a little longer it will give it a better 
chance for passing. I think we shall have a better op- 
portunity to pass it if we give more time for its con- 
sideration. 

The very reason that is urged against it is one of the 
reasons that I am in favor of it; that is, that there may 
be more opportunity for appeals. The fact that a man is 
rich is no reason why he should be in the penitentiary, 
unless he is there properly. I think both the poor man, 
and the rich man also, is entitled to know what the law 
and the evidence is on which he is to be tried, and there- 
fore I am in favor of more appeals. 

George Whitelock: Just one moment before the vote 
is taken. I said a moment ago I was a member of the 
committee of eight in Baltimore City to consider this 
subject. Of course, we gave this subject the most care- 
ful consideration, and at' the conclusion of that con- 
sideration, we were unanimously in favor of a change in 



Digitized by 



Google 



1 9 II ] Proceedings of Sixteenth Annual Meeting. 259 

the Constitution. I am now in favor of Judge Stock- 
bridge's motion for the reason that he has given. 

Mr. Bryan : Our motion, you mean. 

Mr. Whitelock : Our motion, if you want to put it 
that way, Judge Stockbridge's motion and Mr. Bryan's 
motion, since Mr. Bryan is determined to deprive Judge 
Stockbridge of the parentage of the motion. I am in 
favor of that disposition of the matter at this meeting 
for the reason that the subject ought to receive more 
consideration throughout the State. 

The motion was submitted to vote and declared car- 
ried. 

Judge Robert R. Henderson : I move that we proceed 
to the election of officers. 

The motion was duly seconded, and after vote, was 
declared carried. 

Alexander H. Robertson: Can we vote for them all 
at once under the constitution ? 

The President: I think that you can authorize the 
Secretary to cast the ballot of the Association for all the 
officers. 

Mr. Robertson : I move the Secretary be requested td 
cast the ballot of this Association for the gentlemen 
recommended by the Committee on Nomination. 

James U. Dennis: I do not apprehend there will be 
any other nominations, but, as a matter of precedent, I 
object to the motion until it is ascertained whether or not 
there will be any other nominations. 

The President: I shall not call for a vote on the 
resolution until an opportunity is afforded to present any 
other nominations. Are there any other nominations? 
(After a pause.) There apparently are no other nom- 
inations and the chair will entertain the motion of Mr. 
Robertson. 

William Sheppard Bryan : I second it. 

The President : The motion is to authorize the Secre- 
tary of the Association to cast th€ ballot of the Associa- 
tion in favor of the election of the gentlemen recom- 
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mended by the nominating committee for the respective 
offices referred to in their report. 

Mr. Robertson: I was informed that Mr. Bernard 
Carter was not a member of this Association. If he is, 
of course, no one more than myself desires to see him 
holding an official position in this Association, and I de- 
sire to ask the President whether or not he is a mem- 
ber of the Association. 

The President : I think he is a member. 

The question was submitted to vote and declared car- 
ried. 

Accordingly the Secretary cast the ballot of the Asso- 
ciation for the persons named for the respective offices 
mentioned in the report of the Committee on Nomina- 
tions, and they were accordingly declared duly elected to 
said respective offices for the ensuing year. 

The President : The chair now appoints as the com- 
mittee of two to confer with the committee appointed by 
the _Court of Appeals to take up the question as to what 
course of procedure shall be adopted by the Court of 
Appeals in cases where members of the bar have be^sn dis- 
barred by the lower courts and the federal courts. Judge 
Clarence Lane, of Hagerstown, Washington county, and 
Mr. Albert C. Ritchie, of Baltimore City. 

There is another matter which I think of vital im- 
portance and should be acted on before we adjourn, and 
that is, the resolution which I understand Mr. Trundle 
desires to have a vote on in reference to a committee to 
deal with legislation. 

W. Burns Trundle: I desire to offer the following 
resolution : 

Resolved, That a committee of eight be appointed by 
the chair, one from each judicial circuit, of whom the 
President shall be chairman, to go to Annapolis at the 
next session of the Legislature and urge the passage of 
all such bills as have been approved by this Association, 
and in connection with bill No. i approved at this ses- 
sion, said committee is authorized to- urge the repeal of 
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all such statutes now in force as allow exemption from 
jury duty by reason of honorary membership in the, 
militia of this State, including the granting of such ex- 
emption to election officials, the same being in conflict 
with the principle of said bill No. i, approved by this 
Association. 

John B. Gray: I would like to offer an amendment 
to the effect that this duty be conferred on the incoming 
Committee on Laws instead of appointing a special com- 
mittee. 

The President: I will ask Mr. Trundle to take the 
chair for a moment. 

Mr. Trundle took the chair. 

William L. Marbury : The point is simply this : The 
central feature of this resolution is that it authorizes the 
chair to appoint a committee consisting of eight men to 
take up the duty of getting some of the bills through 
that we have recommended. 

I think it is important if this Association is to hold 
any place at all in the respect of the people of this State, 
that we should demonstrate our capacity to have some in- 
fluence, at any rate, on the legislation of Maryland. We 
meet together, and we spend a great deal of time and 
labor in the preparation and discussion of measures, some 
of them very important, especially the expert testimony 
bill which was only agreed upon after a thorough dis- 
cussion by both the State and City Bar Associations and 
a compromise was reached which reflected the opinion of 
all parties. It is most humiliating that we are compelled 
to say that the Legislature paid no attention whatever 
to the wishes of this Association. 

I do not believe this Association will continue to exist 
if it cannot make itself respected more than that. I for 
one get the greatest pleasure out of this Association, I 
get the greatest pleasure in attending the annual meet- 
ing and a great deal of profit from these discussions, 
but an Association which is feeble, which does not 
amount to anything, which does not get anywhere, which 
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does not accomplish anything, and to which nobody pays 
any attention, is not going to live very long. It seems to 
me absolutely essential that we should induce the Mary- 
land Legislature to pay some regard to the wishes of the 
bar in regard to this measure. 

This resolution is to authorize the appointing of a com- 
mittee to take the matter in charge at the next session of 
the Legislature and all I want to say is that if I have the 
authority to appoint the committee I will endeavor to 
find eight men who will be listened to when they go to 
Annapolis. 

Mr. Gray: I thought the Committee on Laws could 
take that matter up? 

Mr. Marbury: The only objection to that is that you 
will find that many men who are qualified to act on the 
Committee on Laws are not the kind of men to go down 
to Annapolis and get a bill through. I want men there 
who know how to do that. They may not be good men 
for the Committee on Laws, but they will be good men 
for that job. I think I know some members of this As- 
sociation who will be listened to when they go down 
there. 

Oscar Leser: And also take charge of measures ap- 
proved at previous meetings of the Association? 

Mr. Marbury : Not only this measure but other meas- 
ures which we have discussed and voted on and approved. 
I was only speaking, of course, of the main purpose. In- 
cidentally there is a feature of the resolution dealing with 
some specific part of the matter. 

Charles H. Stanley : I second the motion. 

The motion was submitted to vote and declared car- 
ried. 

Thomas Foley Hisky : I now move that the Associa- 
tion adjourn sine die. 

The motion was duly seconded, submitted to vote and 
declared carried, and the Association was accordingly 
declared adjourned sine die. 
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8 Philemon H. Tuck Baltimore 



SPECIAL COMMITTEES. 



committee on nominations. 

(Authorized in .) 

Circuit. 
8 Thomas Foley Hisky, Chairman Baltimore 

1 Jay Williams Salisbury 

2 J. Frank Harper Centreville 

3 Thomas H. Robinson Belair 

4 Ferdinand Williams Cumberland 

5 Daniel M. Murray Ellicott City 

6 Blair Lee Rockville 

7 Ogle Marbury Laurel 

8 Joseph C. France Baltimore 

committee on special and local laws. 

(Authorized in 1907.) 
Circuit. 

8 Oscar Leser, Chairman ' Baltimore 

3 S. A. Williams i Bel Air 

6 Glenn H. Worthington Frederick 

3 Osborne L Yellott Towson 

8 Isaac Lobe Straus Baltimore 
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LEGISLATIVE COMMITTEE. 

Circuit. 

1 Joshua W. Miles Princess Anne 

2 J. Frank Harper. , Centreville 

3 Elmer J. Cook Towson 

4 W. C. Devecmon Cumberland 

5 James W. Owens Annapolis 

6 Blair Lee Rockville 

7 Ogle Marbury Laurel 

8 Arthur Foster Baltimore 

TO CONFER with CITY APPEAL. 

Circuit. 

8 Thomas Foley Hisky Baltimore 

8 Leon Greenbaum Baltimore 
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FORMER PRESIDENTS. 



JAMES McSHERRY, 
Frederick, 

ROBERT RANDOLPH HENDERSON, 
Cumberland. 

JOHN PRENTISS POE, 
Baltimore. 

HENRY PAGE, 
Princess Anne. 

STEVENSON ARCHER WILLIAMS, 
Bel Air. 

JOHN SLUYTER WIRT, 
Elkton. 

BENJAMIN ARMSTRONG RICHMOND, 
Cumberland. 

GEORGE WHITELOCK, 
Baltimore. 

JAMES A. C. BOND, 
Westminster. 

JOHN PARRAN BRISCOE, 
Prince Frederick. 

CONWAY WHITTLE SAMS, 
Baltimore. 

L. ALLISON WILMER, 
La Plata. 

WILLIAM C DEVECMON, 
Cumberland. 

COL. DAVID G. McINTOSH, 
Towson. 

WILLIAM L. MARBURY, 
Baltimore. 



Digitized by 



Google 



268 Maryland State Bar Association. [191 1 

LOCAL BAR ASSOOATIONS 

IN MARYLAND. 



president : secretary : 

Allegany County Bar Association. 
P. C. Barnes. D. Lindley Sloan. 

The Bar Association of Baltimore City. 
George R. Gaither, Jr. A. DeR. Sappington. 

Caroline County Bar Association. 
T. Pliney Fisher. T. Allan Goldsborough. 

Carroll County Bar Association. 
James A. C. Bond. E. O. Grimes, Jr. 

Cecil County Bar and Law Library Association, 
William S. Evans. Joshua Clayton. 

Garrett County Bar Association. 
Fred. A. Thayer. Julius C. Renninger, 

Montgomery County Bar Association. 
Hattersly W. Talbott. , William F. Prettyman. 

Prince George's County Bar Association. 
George C. Merrick. Allan Bowie. 

Talbot County Bar Association. 
Joseph B. Seth. T. Hughlett Henry. 

Washington County Bar Association. 
William Kealhofer. Levin Stonebraker. 

Wicomico County Bar Association. 
Charles F. Holland. Elmer H. Walton. 
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OFFICERS 

OF THE 

AMERICAN BAR ASSOCIATION 
FOR inu\9\2. 



PRESIDENT : 

STEPHEN S. GREGORY, 
of Chicago, 



SECRETARY : 

GEORGE WHITELOCK, 



ASSISTANT secretary: 

W. THOMAS KEMP. 



TREASURER : 

FREDERICK E. WADHAMS. 



VICE-PRESIDENT FOR MARYLAND : 

THOMAS J. MORRIS, 
Baltimore. 



MEMBER OF GENERAL COUNCIL FOR MARYLAND I 

ARTHUR STEUART, 
Baltimore. 



LOCAL COUNCIL : 

ALFRED S. NILES, Baltimore. 
BENJAMIN A. RICHMOND, Cumberland. 
JOHN HINKLEY, Baltimore. 
ALBERT C. RITCHIE, Baltimore. 
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Alphabetical List of Members 

ARRANGED BY CIRCUITS. 



FIRST CIRCUIT. 

Year of 
Election. 

Barnes, Adlai P Snow Hill 1895 

Barton, Wm. H Snow Hill. . . .' 1908 

Ben-nett, L. Atwood Salisbury 1911 

/ , . f Collins, Oliver D Snow Hill 1897 

i^-J-l- -r4^oviNGTON, George W Snow Hill 1897 

/ DuER, Robert F Princess Anne 1897 

^Ellegood, James E Salisbury 1896 

EwELL, L. Paul Pocomoke City 1907 

Freeny, Henry B Salisbury 1907 

GoLDSBOROUGH, Ph. Lee. . .Cambridge 1897 

Jones, Robert H Princess Anne 1910 

Jones, Hon. Robley D. . . . Snow Hill 1897 

Lankpord. Clarence P...Crisfield 1896 

Lankford, H. Fillmore. . . Princess Anne 1897 

Lloyd, Hon. Henry Cambridge 1897 

f iles, Joshua W Princess Anne 1897 

■Page, Hon. Henry Princess Anne. 1896 

Pattison, John R Cambridge 1897 

Stanford, H. L. D Princess Anne 1896 

Staton, John W Snow Hill 1905 

ToADViNE, E. Stanley. ...Salisbury 1900 

TuLL, Gordon Princess Anne. 1897 

Walton, Elmer H Salisbury 1904 

Waters, Henry J Princess Anne 1896 

WiLUAMS, Jay Salisbury 1897 
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SECOND CIRCUIT. 

Year of 
Election. 

Adkins, Hon. Wm. H. . . .Easton 1896 

Barroll, Hope H Chestertowit 18 

Beck, S. Scott Chestertown .1910 

Beck, William W Chestertown 1897 

BoRDLEY, Madison B Centreville 1906 

Brown, Edwin H., Jr Centreville 1904 

Clayton, Joshua Elkton 1903 

Covington, James H Easton 18 

Earle, James T Centerville 1910 

Evans, WilIlam S Elkton 1898 

GoLDSBOROUGH, T. Alan. . .Denton 1906 

Haines, F. T Elkton 1910 

Harper, J. Frank Centreville 1906 

Henry, T. Hughlett Easton 1906 

Jump, John W. D Easton 1906 

Legg, J. H. C Centreville 1897 

Lewis, Henry R Denton 1896 

Miller, Guion Easton 1901 

Owens, Fred. R Denton 1897 

Parks, R. Groome Chestertown 1911 

Pearce, Hon. James A . . . . Chestertown 18 

Rouse, Hon. Willard G.. Easton 1896 

Shehan, Wm. Mason Easton * 1906 

Slay, William M Chestertown 1897 

SguufeR, J. Wilson Elkton 1907 

Tharp, Alfred L Easton 1897 

Tilghman, Oswald Easton 1903 

Towers, Albert G , Denton 1897 

Turner, J. Frank Easton 1901 

Urie, John D Chestertown 1897 

ViCKERS, H. W Chestertown 1897 

ViCKERS, H. W., Jr Chestertown 1907 

Warburton, Henry A Elkton 1910 

WiCKES, Lewin W Chestertown 1897 
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THIRD CIRCUIT. 

Year of 
Election. 

BiDDisoN, John S Towson 1897 

BoARMAN, Robert R Towson 1897 

Hon. N. Chas Towson 1897 

BussEY, Robert H Towson 1898 

Close, Philip H Bel Air 1911 

Cook, Elmer J Towson 1898 

Dallam, Richard Bel Air 1902 

Duncan, Hon. F. I Towson 1898 

Fahey, Michael H Havre de Grace 1904 

Foreman, Clarence Govans 1911 

Fox, J. Howard Towson 1911 

Grason, William Towson 1898 

Haile, EiiMER R Towson 1908 

Harlan, William H Bel Air 1901 

Hatch, Ernest C Towson 1910 

Hopper, Peter L Havre de Grace 1904 

Lindsay, James J Towson 1896 

Little, John Mays Towson 1907 

-McIntosh, David G Towson 1898 

Offutt, T. Scott Towson 1901 

Piper, A. A Towson 1907 

Robinson, Thomas H. ... .Bel Air 1896 

Van Bibber, Hon. G. L...Bel Air 1898 

Webster, y. Edwin Bel Air 1896 

Whitaker, Harry H Bel Air ..1904 

Williams, Stevenson A. . Bel Air 1897 

, ^ - WoRTHiNGTON, JoHN D. . .Bel Air 1904 

Yellott, Osborne I Towson 1898 

Young, John S Bel Air 1896 

FOURTH CIRCUIT. 

Year of 
Election. 

Alvey, Charles Hagerstown 1897 

Barnes, P. C Cumberland 1901 

Blackistone, D. J Cumberland 1896 

Boyd, Hon. A. Hunter. . . Cumberland 1896 
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FOURTH CIRCUIT— Continued. 

Year of 
Election. 

Bridges, F. Wilbur Hagerstown 1907 

Davis, George A Hagerstown 1905 

Devecmon, W. C Cumberland 1896* 

Dickey, Irvine R ..Cumberland ; 1908 

DouB, A. A Cumberland - 1896 

DouB, Daniel W Hagerstown 1896 

Hagner, Alex. R .Hagerstown 1905 

Halm, Reinhold J Hagerstown 1905 

Hamill, Gilmor S Oakland 1897 

Hartle, Elias B Hagerstown 1905 

Henderson, Hon. R. R. . .Cumberland 1896 

Hendrickson, Finley C.. . Cumberland 1900 

Keedy, Henry H., Jr Hagerstown 1905 

Keedy, Hon. M. L Hagerstown 1896 

Kealhofer, William Hagerstown 1897 

Lane, J. Clarence Hagerstown 1896 

Little, C. A Hagerstown 1896 

Long, Albert J Hagerstown 190S 

Mason, J. Augustin Hagerstown 1897 

McCleave, Hugh R Cumberland 1900 

McHenry, James A Cumberland 1897 

McMichael, Robert W.. . Cumberland 1897 

Mitchell, John T Oakland 1900 

Morrison, Taylor Cumberland 1898 

Pearre, George A Cumberland 1898 

PoFFENBERGER, Thos. A. . .Hagcrstown 1905 

PuRNELL, Clayton Frostburg 18 

Renninger, Julius C Oakland 1901 

Reynolds, De Warren H. . Cumberland 1896 

Richmond, Benj. A Cumberland 1896 

Schley, Buchanan Hagerstown 1896 

Scott, Norman B., Jr. . . .Hagerstown 1896 

Sloan, D. Lindley Cumberland 1900 

Stwte, Abraham C Hagerstown 1896 

Thomas, James W Cumberland 1897 
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FOURTH CIRCUIT— Continued. 

Year of 
Election. 

Wagaman, Charles D...Hagerstown: 1896 

Walsh, William E Cumberland 1896 

Whiting, F. Brooke Cumberland 1901 

Williams, Ferdinand . '.. .Cumberland 1897 

WiLLisoN, Jasper N Cumberland 1900 

Wilson, Austin A. .'. . • . .Cumberland 1897 

Witzenbacker, Wm. J. . . .Hagerstown 1896 

Young, Archibald A Cumberland 1905 

FIFTH CIRCUIT. 

Year of 
Election. 

Bond, J. A. C Westminster 1896 

Brady, A. Theodore Annapolis 1901 

Brashears, Hon. J. R Annapolis 1904 

Clabaugh, Hon. H. M Westminster 1896 

Clark, James Ellicott City 1909 

"Claude, Dennis Annapolis 1904 

Donovan, Joseph L Ellicott City 1909 

Fink, Charles E Westminster 1896 

FoRSYTHE, Hon. W.H., Jr. .Ellicott City 1908 

GoTT, William G Annapolis 1910 

Green, Nicholas H Annapolis 1899 

Grimes, E. Oliver Westminster ..1902 

Hammond, Edward M — Ellicott City 1907 

Magruder, C. C Annapolis 1908 

Melvin, Ridgely P Annapolis 1907 

Moss, Robert Annapolis 1908 

'MuNROE, James M Annapolis 1899 

Murray, Daniel M Ellicott City 1905 

Owens, James W Annapolis 1898 

Parke, Francis Neal Westminster 1898 

Powell, Edward B Ellicott City 1909 

Randall, Daniel R Annapolis 1904 

Randall, John Wirt Annapolis 1904 

Reifsnider, J. Milton Westminster 1898 
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FIFTH CIRCUIT-Contintied. 

Year of 
Election. 

Roberts, John M Westminster 1902 

Rogers, John G Ellicott City 1898 

Steele; Guy W Westminster 1898^ 

Stockett, Frank H Annapolis 1904 

Thomas, Hon. Wm. H.. . .Westminster 1899- 

Walsh, Michael E Westminster 1898 

Weant, Edward O Westminster 1898 

SIXTH CIRCUIT. 

Year of 
Election. 

Bouic, Albert M Rockville 1911 

Dawson, Thomas Rockville 191 U 

Eichelberger, EowD. S Frederick 1896 

Gould, Hon. Ashley M.. .Rockville 1898 

Lamar, George H Rockville 1908 

Lamar, Wh^liam H Rockville 1906 

Lee, Blair Rockville 1907- 

Motter, Hon. John C Frederick i897> 

Newman, John S Frederick 1903 

Norwood, Frank C Frederick 1897 

Peter, Arthur.. ^...y.^.. Rockville 1906 

Peter, Edward Q . . : 1 .^ .'.'Rockville 1902. 

Peter, Robert B. '/. . . Rockville 191 

Prettyman, Charles W.. .Rockville i» 

Smith, Robert E. Lee Rockville 1911 

Talbott, Hattersly W. . .Rockville 189^ 

Talbott, William H Rockville 1896 

Urner, Hammond, Hon. . .Frederick 1897 ' 

Urner, Milton G Frederick 1897 

WiLLARD, Arthur D Frederick 1903 

Worthington,Hon. G. H . .Frederick 1897 - 
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SEVENTH CIRCUIT. 

Year of 
Election. 

' Beall, Fillmore Beltsville 1906 

Boss, James T., Jr Laurel 1911 

lowiE, Alan Upper Marlboro * . . 1910 

RiscoE, Hon. John P Prince Frederick. 1896 

Bunting, J. Briscoe Prince Frederick. 1896 

AMALiER, B. Harris,Hon. .Lconardtown 1901 

• Crane, T. Spencer. Leonardtown 1908 

— -^RONMiLLER, JOHN D Laurel 1907 

- "DiGGES, W. Mitchell La Plata 1905 

DucKETT, T. Howard Bladensburg 1911 

Gantt, Francis E Prince Frederick 1904 

, Gray, John B Prince Frederick 1896 

' Hammett, Daniel C New Berne, Washington, D. C 1908 

Hill, F. Snowden Upper Marlboro 1906 

Magruder, M. Hampton. . .Upper Marlboro 1905 

~ Marbury, Ogle Laurel 1910 

'Mitchell, R. Laurie La Plata 1908 

Mitchell, Walter J La Plata 1905 

MuDD, Sydney E La Plata 1907 

TPeach, S. Marvin Upper Marlboro 1910 

Ralston, Jackson H Hyattsville 1896 

Ray J. Enos, Jr Chillum 191 1 

-Ray, Preston B Kensington 191 1 

~ Roberts, Clarence M Upper Marlboro 1907 

Rogers, James C Hyattsville 1900 

Stephen, Frank M Riverdale 191 1 

Van Claggett, T Upper Marlboro 1911 

Wells, C. A. M Hyattsville 1905 

'Williams, J. Dawson Kensington 191 1 

. J^ilmer, L. Allison La Plata 1896 



EIGHTH CIRCUIT. 



Year of 
Election. 



. Abercrombie, Harry N. . .624 Equitable Bldg., Balto 1903 

. Ambler, James M 207 N. Calvert St., Balto 1897 
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EIGHTH CIRCUIT— Continued. 

Year of 
Election. 

Applegarth, Rufus W...IO E. Lexington St., Balto 1897 " 

Armstrong, Charles M... 100 E. Lexington St., Balto 1903 

Ash, David 102 E. Lexington St., Balto 1905 

Baetjer, Edwin G 1409 Continental Trust Bldg., Balto. .1898^' 

Baetjer, Harry N 1409 Continental Trust Bldg., Balto. 1910 

Bagby, Charles T 16 St. Paul St., Balto 190S 

Bagby, George P 16 St. Paul St., Balto 1905 

Baker, J. Henry .225 Law Bldg., Balto 1899 

Baldwin, Charles G 204 Piper Bldg., Balto 1905 

Bansemer, William S. . . .601 Md. Tel. Bldg., Balto 1903 . 

Barnes, William R 52 Gunther Bldg., Balto 1907 

Bartlett, J. Kemp Cor. Calvert & German Sts., Balto . . . M03- 

Barton, Randolph 207 N. Calvert St., Balto 1^3^ 

Barton, Randolph, Jr. . . .207 N. Calvert St., Balto 1907 

Bayard, Richard H 707 Gaither Bldg., Balto 1904. 

Bayless, William H 510 Fidelity Bldg., Balto 1897 

Beach, Robert W looi Union Trust Bldg., Balto 1906 

Beeuwkes, C. John 628 Equitable Bldg., Balto 1907 

Benson, Carville D 609 Law Bldg., Balto 1903 

Benzinger, Harry M 215 St Paul St., Balto 1903. 

Bernei, Louis B 261 Calvert Bldg., Balto 1897 

Biggs, Robert 828 Law Bldg., Balto 1903 

Binswanger, a. C 563 Calvert Bldg., Balto 1904- 

Bonaparte, Hon. C J. ...216 St. Paul St., Balto I9P3* 

Bond, Carroll T 701 Maryland Trust Bldg., Balto. . . .1903 . 

Bond, Duke 608 Equitable Bldg., Balto 191 1 

Bond, Hugh L., Jr B. & O. Bldg., Balto 1903 

Bond, Nicholas P 1310 Continental Trust Bldg., Balto. . 1896 

Bouchet, Charles J 224 St. Paul St., Balto 1904 

Bowers, James W., Jr. ...16 K Lexington St., Balto 1901. 

Bowie, Washington, Jr. . . Fidelity Bldg., Balto 1900 . 

Boyd, A. Hunter, Jr B. & O. Bldg., Balto 1908 

Brady, George M 836 Equitable Bldg., Balto 1910 

Bramble, Forrest 33 Knickerbocker Bldg., Balto 1903 . 

Brantly, William T 10 K Fayette St, Balto 1897,- 
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EIGHTH CIRCUIT^Continued. 

Year of 
Election. 

Brent, Robert £ 104 £. Lexington St., Balto 1897 

Brewer, James R., Jr 303 Maryland Tel. Bldg., Balto 1904 

Bridges, Henry P 1109 Calvert Bldg., Balto 1908 

^Briscoe, Charles A. . . . . .200 Law Bldg., Balto 1908 

Bristor, Joseph W U. S. F. & G. Bldg., Balto 1903 

Broening, Henry J 230 St. Paul St., Balto 1897 

Broening, WnxiAM F. ...230 St Paul St, Balto 1905 

Brown, Arthur George. . .841 Calvert Bldg., Balto 1897 

Brown, Stewart 222 St Paul St, Balto 1896 

Brownley, Edwin H 812 Equitable Bldg., Balto 1907 

Brune, William H 1243 Calvert Bldg., Balto 1897 

Bryan, William S., Jr... 308 Maryland Tel. Bldg., Balto 1898 

Bryant, Howard 112 E. Lexington St, Balto 1903 

Buck, Walter H 1400 Continental Bldg., Balto 1910 

BuDNiTZ, Emil 20 E. Lexington St, Balto 1897 

Burger, Louis J 215 N. Charles St, Balto 1903 

Burton, Robert 463 Calvert Bldg., Balto 1899 

-Cadwalader, Thomas F. . . loio American Bldg., Balto 1909 

Calwell, James S 215 St Paul St, Balto 1903 

Campbeli^, Peter J 20 E. Lexington St, Balto 1896 

Carey, Francis K 609 Calvert Bldg., Balto 1896 

Carr, Robert H 751 Equitable Bldg., Balto 1907 

Carrington, Edward C. . .110 E. Lexington St., Balto 1897 

Carter, Bernard 3 E. Lexington St., Balto 1902 

Carter, John M 222 St. Paul St., Balto 1903 

Chapman, James W., Jr . .909 Calvert Bldg., Balto 1900 

Chesnut, W. Calvin 1 137 Calvert Bldg., Balto 1902 

Claggett, L. B. Keene Cor. Calvert & German Sts., Balto. . .1904 

Clark, Walter L Md. Casualty Bldg., Balto 1911 

CuFT, J. Booker 1910 Mt Royal Terrace, Balto 1904 

Clotworthy, C. Baker... 1400 Continental Trust Bldg., Balto.. 1903 

CoADY, Charles P 10 South St., Balto 190S 

CoE, Ward Baldwin 404 Fidelity Bldg., Balto 1907 

Colston, Frederick C... 1409 Continental Bldg., Balto 1910 
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EIGHTH CIRCUIT— Continued. 

. Year of 
Election. 

Conrad, J. Fred., Jr 528 Law Bldg., Balto 1905 

Cook, Fillmore. 528 Law Bldg., Balto 1907 

Cook, Vernon 1137 Calvert Bldg., Balto 1903 

Copenhaver, Thomas N..220 St. Paul St., Balto 1904 

Crain, Robert 809 Calvert Bldg., Balto 1898 

Cross, John Emory 809 Maryland Trust Bldg., Balto 1907 

Cross, W. Irvine B. & O. Bldg., Balto 1897 

Dallam, Frederick Marine Bank Bldg., Balto 1903-^- 

Darnall, R. Bennett. . . .408 Fidelity Bldg., Balto 1903 

Dawkins. Walter 1 408 Fidelity Bldg., Balto 1896 — 

Dawson, William H 702 Fidelity Bldg., Balto 1897 

Deming, John B 1407 Continental Trust Bldg., Balto. .1904 

Denhard, Augustus M.. .3 E. Lexington St., Balto 1905 

Dennis, James U 2 E. Lexington St., Balto 1901 — 

Dennis, Hon. J. Upshur. Hotel Albion 1897 

Dennis, Oregon Milton . . 130 Law Bldg., Balto 1904 '— 

Dennis, Samuel K 406 Equitable Bldg., Balto 1909-- 

Denny, James W 209 St. Paul St., Balto 1897 

Dobler, Hon. John J. . . . ^Harford Road, Balto 1897 

Donaldson, Albert E....809 Calvert Bldg., Balto 1903 

Donaldson, John J 220 St. Paul St., Balto 1897 

. Dorton, Frederick T Law Bldg., Balto 1899 

Duffy, Hon. Henry Court House, Balto 1910 

Duncan, William .*. .707 Fidelity Bldg., Balto .1906 

DuvALL, Richard M 16 E. Lexington St., Balto 1903 

Elliott, Hon. Thos. I Gunther Building, Balto 1897 

Embert, T. Howard 836 Equitable Bldg 1907 

Emmons, Howard M 953 Calvert Bldg., Balto 1907 

Emory, German H. H Equitable Bldg., Balto 1907 

Farber, Walter M 1243 Calvert Bldg., Balto 1909 

Farber, Edwin J 1243 Calvert Bldg., Balto 1898 

Fechtig, James A., Jr 455 Calvert Bldg., Balto 1900 

Field, Charles W 1057 Calvert Bldg., Balto 1907 

Field, S. S 218 St. Paul St 1910 

Finch, George A 455 Calvert Bldg., Balto 1906 
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EIGHTH CIRCUIT— Continued. 

Year of 
Election. 

Fisher, D. K. Este 1003 American Bldg., Balto 1897 

Foster, Arthur D 922 Equitable Bldg , Balto 1903 

Fowler, David 1407 Continental Trust Bldg., Balto. .1897 

France, Jacx)b 624 Equitable Bldg., Balto 1907 

France, Joseph C 1206 Continental Trust Bldg., Balto. . 1897 

Frank, Eli 922 Equitable Bldg., Balto. 1903 

Frank, Louis N 569 Calvert "Bldg., Balto 190S 

l«ta£DEL, C. Charles 345 Calvert Bldg., Balto 1910 

jAither, Hawiy C i:?5 Law Bldg., Balto 1906 

Gans, Edgar H 1137 Calvert 151%., Balto 1897 

Garnett, J. Mercer, Jr. . .1243 Calvert Bldg., Balto 1907 

Gibson, Edward Guest . . .909 Calvert Bldg., Balto 1897 

Gill, ItoBERT L Law Bldg., Balto 1903 

-•"^GlLL, Roger T 215 St. Paul St., Balto 1900 

Goldman, L. Edwin. .... .1003 Union Trust Bldg., Balto 1910 

Gokman, Arthur P., Jr. . .712 Equitable Bldg., Balto 1902 

GoRTER, Hon. James P 224 St. Paul St., Balto 1896 

GosNELL, Frank 700 Maryland Trust Bldg., Balto 1896 

Graham, Robert P 500 Maryland Tel. Bldg., Balto 1896 

Greenbaum, Leon E 815 Gaither Bldg., Balto 1903 

Gregg, Maurice 528 Equitable Bldg., Balto 1896 

Gressitt, N. Irvin 412 Fidelity Bldg., Balto 1902 

Griffin, Edwin J Law Bldg., Balto 1897 

Grill, John H 201 Law Bldg., Balto 1904 

Griswold, B. Howell Balto. and Calvert Sts., Balto 1903 

Hall, R. E. Lee Law Bldg., Balto 1905 

Ham an, B. Howard 1137 Calvert Bldg., Balto 1903 

Hamilton, W. Howard. . .745 Calvert Bldg., Balto 1911 

_.Hardcastle, Alex., Jr — 701 Calvert Bldg., Balto 1898 

Harlan, Hon. H. D 9 E. Biddle St., Balto 1897 

Harm AN, Samuel J 708 Fidelity Bldg., Balto 1898 

Harvey, Roland B 401 Calvert Bldg., Balto 1900 

Harris, W. Hall 216 St. Paul St., Balto 1903 

Hayes, Thomas G 202 N. Calvert St., Balto 1897 

Heimiller, H. T. W 22 E. Lexington St., Balto 1907 
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EIGHTH CIRCUIT— Continued. 

Year of 
Election. 

Hennighausen, Louis P.. Saratoga and Courtland Sts., Balto..i897 
Hennighausen, Percy C. . Saratoga and Courtland Sts., Balto..i897- 

Henry, Daniel M.: 1409 Continental Trust Bldg., Balto..i9io 

Hershey, O. F 809 Calvert Bldg., Balto 1898' 

Herzog, Arthur 112 E. Lexington St., Balto 1903 

Herzog, Charles 112 E. Lexington St., Balto 1897 

Heuisler, Hon. C. W 1109 Calvert Bldg , Balto 1897 

Hinkley, John 215 N. Charles St., Balto 18 

HiSKY, Thomas Foley. . . .215 N. Charles St., Balto 1897 

HocHHEiMER, Lewis 215 Courtland St., Balto 1904 

Homer, Francis T 213 Courtland St., Balto 1903 

Horsey, John P 1137 Calvert Bldg., Balto 1907 

Howard, Charles McH.. .1409 Continental Trust Bldg., Balto. .1906 

Howard, Chas. Morris... 700 Equitable Bldg., Balto 1897 

Hubner, Henry H 710 Union Trust Bldg., Balto 1903 

Hughes, Adrian 223 St. Paul St., Balto 1897 

Hughes, Thomas 223 St. Paul St., Balto 1903 

Hurst, John J 1201 Calvert Bldg., Balto 1900 

Ingram, James E., Jr 500 Maryland Tel. Bldg., Balto 1902 

Isaac, Z. Howard 909 Calvert Bldg., Balto 1903 

Jackson, Arthur L 943 Calvert Bldg., Balto 1907 

Janney, Steuart S 745 Calvert Bldg., Balto 1906' 

Johnson, J. Hemsley 600 Md. Trust Bldg., Balto 1897 . 

Jones, Samuel M 207 N. Calvert St., Balto 1906 

Karr, Harry E 609 Law Bldg., Balto ^.1903 

Kelly, Charles M 400 Law Bldg., Balto 1903 

Kemp, W. Thomas .1407 Continental Trust Bldg., Balto. .1904 

Kenney, Martin G 1019 Calvert Bldg., Balto 1905 

Knapp, Charles H 708 Fidelity Bldg., Balto 1899 

Knipp, Walter 814 Equitable Bldg., Balto 1908 

Lauchheimer, Sylvan H. .815 Gaither Bldg., Balto 1899 

Lawrence, William H. . .809 Law Bldg., Balto 1907 

Lee, Richard Laws 232 St. Paul St., Balto 1897 

Lehmayer, Martin 569 Calvert Bldg., Balto 1897. 
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EIGHTH CIRCUIT— Continued. 

Year of 
Election. 

Leser, Oscar American Bldg., Balto 1901 

Levy, William B 408 Fidelity Bldg., Balto 1898 

"NLiNTHicuM, J. Charles. . .220 St. Paul St., Balto 1904 

Lord, J. Wajlter 900 Md. Trust Bldg., Balto 1903 

Lyell, J. Milton ^1163 Calvert Bldg., Balto 1907 

Lyons, William P 950 Equitable Bldg , Balto 1906 

McEvoY, James, Jr 213 Courtland St., Balto 1903 

McFaul, Wm. N Law Bldg., Balto 1908 

McGrath, James J^. 207 N. Calvert St., Balto 1910 

McLanahan, J. Craig 620 Equitable Bldg., Balto 1910 

Iachen, Arthur W., Jr. .3 E. Lexington St., Balto 1903 

Mackall, Thomas B 222 St. Paul St , Balto 1897 

Mackenzie, Thomas 607 Continental Trust Bldg., Balto.. 1902 

^^^-^ Maloy, William M 836 Equitable Bldg., Balto 1910 

Mann, Harry E 100 E. Lexington St., Balto 1897 

-Marbury, William L 700 Maryland Trust Bldg., Balto 1897 

Marshall, R. E. Lee 841 Calvert Bldg., Balto 1904 

McIntosh, David G., Jr.. .213 St. Paul St., Balto 1904 

Merriken, Charles Lee. .213 Courtland St., Balto 1903 

Mettee, Andrew H 329 Court House, Balto 1909 

Meyer, Lee S 3 E. Lexington St., Balto 1901 

-Miles, Alonzo L 709 Calvert Bldg , Balto 1897 

Miller, Charles R Fidelity Bldg., Balto 1903 

Miller, C. Wilbur 601 Keyser Bldg., Balto 1905 

Miller, Edgar G., Jr 509 Calvert Bldg., Balto 1903 

Mills, J. Bibb 835 Equitable Bldg., Balto 1903 

Mister, Beverly W 1109 Calvert Bldg., Balto 1908 

Morris, John T 709 Calvert Bldg., Balto 1899 

Morris, Hon. Thos J 708 Park Ave., Balto 1897 

Morrison, George C Equitable Bldg., Balto 1901 

Moses, Jacob M 618 Equitable Bldg , Balto 1903 

Mulliken, Addison E 363 Calvert Bldg., Balto 1910 

MuLLiN, Michael A 609 Fidelity Bldg., Balto 1897 

Murphy, John V. L 602 Law Bldg., Balto 1905 
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EIGHTH CIRCUIT— Continued. 

Year of 
Election. 

Murray, James S B. & O. Bldg., Balto 1909 

Murray, Thomas A 909 Calvert Bldg., Balto. 1909 

MusGRAVE, G. W. S 711 Fidelity Bldg., Balto 1907- 

Newbold, David M., Jr. . . . 332 Equitable Bldg., Balto 1907 

NiLES, Hon. Alfred S....928 Equitable Bldg., Balto 1897 

NiTZEL, Henry M 204 N. Calvert St., Balto 1904 

O'Brien, William J., Jr. . 1009 Calvert Bldg., Balto 1897 

OT>UNNE, Eugene no Court House, Balto 1905- 

Owens, Albert S. J no Court House, Balto 15 

O'Ferall, John P no E. Lexington St., Balto 1909 

Packard, Joseph 207 N. Calvert St., Balto 18995- 

Parker, W. W .3 E. Lexington St., Balto 1907 

Parks, Isaac T., Jr 225 Law Bldg., Balto 1910 

Pearre, Aubrey, Jr 207 N. Calvert St., Balto 1910 

Penrose, William 209 St. Paul St., Balto 1902 

Perkins, Clarence W 10 South St., Balto 1905 

Perkins, William H., Jr. .700 Equitable Bldg., Balto 1900 

Phelps, John 1109 Calvert Bldg., Balto 1903 

Pirscher, William F. . . .225 St. Paiil St., Balto 1907 

PoE, S. Johnson 100 E. Lexington St., Balto... 1903 

Porter, Gilbert B 617 A Equitable Bldg.,Balto 1907 

PuTZEL, Lewis 406 Law Bldg., Balto 190L- 

Q'uiGLEY, Charles H 801 Gaither Bldg., Balto 1899 

Rawls, William L 700 Md. Trust Bldg., Balto 1911 

Reifsnider, Charles T. . .10 E. Lexington St., Balto 1899 

Reinheimer, Frederick V.iio E. Lexington St., Balto 1910 

Requardt, John M 54 Gunther Bldg., Balto 1906 

Rhodes, Frank V. . .' 701 Fidelity Bldg., Balto 1897 

Rich, Edward N 808 Union Trust Bldg., Balto 1903 

RiGGS, Laurie H 510 Fidelity Bldg., Balto 1907 

Ritchie, Albert C 745 Calvert Bldg., Balto 1903 

Robertson, Alexander H. .54 Gunther Bldg., Balto 1896 

Robinson, Ralph 1310 Continental Trust Bldg., Balto. . 1896 

Rogers, Robert L 46 Post Office Bldg., Balto 1897 
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EIGHTH CIRCUIT— Continued. 

Year of 
Election. 

Rose, John C, Hon 626 Equitable Bldg., Balto 1897 

RosENBUSH, Myer 261 Calvcrt Bldg., Balto 1903 

Sadtler, Howard P 1163 Calvert Bldg., Balto 1897 

-Sappington, A. DeR 308 Maryland Tel. Bldg., Balto 1897 

Sappington, Edward H... 308 Maryland Tel. Bldg., Balto 1903 

Sappington, G. R1DGELY..205 Piper Bldg., Balto 1909 

Sauerwein, E. Allen, Jr. . 1 109 Calvert Bldg., Balto 1903 

ScHiLPP, John G 841 Calvert Bldg., Balto 1905 

Schmucker, Hon. S. D. . . 1712 Park Ave., Balto 1897 

Schraeder, Frank P 305 St. Paul St., Balto 191 1 

Semmes, John E 828 Equitable Bldg., Balto 1904 

Seth, Alexander L 100 E. Lexington St., Balto 1907 

Sharp, Hon. George M. . .2105 St. Paul St., Balto 1896 

Shriver, Alfred Jenkins . .700 Equitable Bldg., Balto 1906 

SiNGLEY, Frederick J 215 N. Charles St., Balto 1903 

Skinner, Maurice E 805 Calvert Bldg., Balto 1897 

Slaughter, R. Kemp University Club, Balto 1909 

Slingluff, Jesse 701 Md. Trust Bldg., Balto 1911 

Slingluff, R. Lee 1008 Union Trust Bldg., Balto 1903 

Slingluff, T. Roland.... 1008 Union Trust Bldg., Balto 1903 

-Smith, Robert H 624 Equitable Bldg., Balto 1897 

Smith, William B 606 Union Trust Bldg., Balto 1907 

Smith, William C Law Bldg., Balto 1901 

Snowden, Wilton, Jr — 34 Central Savings Bank Bldg., Balto. 1910 

SoLTER, George A 601 Md. Tel. Bldg., Balto 1904 

Soper, Morris A 626 Equitable Bldg., Balto 1903 

Spamer, C. Augustus E.. .215 N. Charles St., Balto 1897 

Spencer, Lindsay C 608 Keyser Bldg., Balto 1907 

Stanley, Charles H 8 E. Lexington St., Balto 1897 

Stanton, Robert F 209 St. Paul St., Balto 1903 

Steiner, Hugo 406 Law Bldg., Balto 1897 

Stein, Charles F Saratoga and Courtland Sts., Balto.. 1903 

Stewart, David 213 St. Paul St., Balto 1897 

Stewart, Hyland P 510 Fidelity Bldg., Balto 1901 
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EIGHTH CIRCUIT—Continued. 

Year of 
Election. 

Stewart, Redmond C 207 N. Calvert St., Balto 1902 

Stockbridge, Hon. H 11 N. Calhoun St., Balto 1897^ 

Straus, Isaac Lobe 463 Calvert Bldg., Balto 1900^ 

Stringer, Edwin R 215 St. Paul St., Balto 1907 

Stump, H. Arthur 224 St. Paul St., Balto 1904 

Surratt, William H 3 E. Lexington St., Balto 1901 

Taylor, Archibald H 901 Maryland Trust Bldg., Balto.... 18 

Thom, J. Pembroke 1206 Continental Trust Bldg., Balto.. 1910 

Thomas, George C 429 Law Bldg., Balto iS 

Thomas, J. Hanson 841 Calvert Bldg, Balto 1904 

Thomas, William S 507 Fidelity Bldg., Balto 1898 

Thrift, JAME.S F 213 St. Paul St., Balto 1907 

Tiernan, Charles B 405 St. Paul St., Balto 1897 

TiPPETT, Richard B 11 E. Lexington St., Balto 1897 

Tome, Peter E 401 American Bldg., Balto 1898 

Towers, William G 35 Knickerbocker Bldg., Balto 1904 

Trippe, Andrew C 347 N. Charles St., Balto 1904 

Trundle, W. Burns 301 St. Paul St., Balto 18 

Tuck, Philemon H 207 N. Calvert St., Balto 1903 • 

Tucker, Clarence A 708 Fidelity Bldg., Balto 1903 

Turner, Frank G 3 E. Lexington St., Balto 1899 

Tyler, J. Edward, Jr 404 Fidelity Bldg., Balto 1907 

Tyson, A. Morris 207 N. Calvert St., Balto 1897 

Ulman, Joseph N 708 Fidelity Bldg., Balto 1907 

Ulrich, Henry A 24 Builders* Exchange Bldg., Balto.. 1907 

Walraven, John H 818 Law Bldg., Balto 1907 

Walter, Moses R 609 Union Trust Bldg., Balto 1897 

Warfield, Hon. Edwin. . .Fidelity Bldg., Balto 1897^- 

Warfield, F. Howard. . . .Fidelity Bldg., Balto 1908 

Warfield, John 321 St. Paul St., Balto 1898 

Warner, C. Hopewell. ... 10 E. Fayette St., Balto 1897 

Waters, J. Seymour T. . .528 Equitable Bldg., Balto 1899 

Wattenscheidt, Chris. R.811 Fidelity Bldg., Balto 1909 

Watts, P. Bartley 222 St. Paul St., Balto 1897 

Weeks, Thomas C 826 Law Bldg., Balto I907._ 
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EIGHTH CIRCUIT— Continued. 

Year of 
Election. 

Wehr, Albert H 528 Law Bldg., Balto 1905 

V, William A. . .10 E. Fayette St., Balto 1906 

Whelan, Thomas A 509 Fidelity Bldg , Balto 1897 

Wheltle, John B. A Maryland Telephone Bldg., Balto 1903 

/hitelock, George 1407 Continental Trust Bldg., Balto. .1896 

WiCKES, Hon. Pere L 920 St. Paul St., Balto 1903 

Williams, George W 700 Maryland Trust Bldg., Balto 1900 

Williams, Henry W 507 Fidelity Bldg., Balto 1903 

WiLLLAMS, John F 801 Gaither Bldg., Balto 1897 

Williams, N. Winslow. .507 Fidelity Bldg., Balto 1903 

Williams, Raymond S... Court House, Balto 1911 

Willis, George R 213 Courtland St., Balto 1897 

Wolff, Oscar 928 Equitable Bldg., Balto 1898 

Wright, Hon. D. G 142 W. Lanvale St., Balto 1897 

Wyman, Julius H 602 Law Bldg., Balto.. , 1907 

Young, Eldridge Hood. . .14 E. Lexington St., Balto 191 1 

WASHINGTON, D. C 

Blair, Gist Union Trust Bldg., Washington 191 1 

BowEN, Philander A., Jr. .1410 G St. N. W., Washington 1898 

-Calvert, Chas. Benedict . . Fendall Bldg., Vvashington 191 1 

McCormick, Howard 314 Union Trust Bldg., Washington. .1903 

NEW YORK, N. Y. 

Simmons, Thos. W 56 William St., New York, N. Y...1897 
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CONSTITUTION. 



NAME. 



Articxe I. — ^This Association shall be known as "The Maryland 
State Bar Association." 

OBJECT. 

Article II. — The Association is formed to advance the science 
of Jurisprudence, to promote reform in the Law, to facilitate the 
administration of justice, to uphold the standard of integrity, 
honor and courtesy in the legal profession, to encourage legal edu- 
cation and to cultivate a spirit of cordiality and brotherhood 
among the members of the Bar. 

MEMBERSHIP. 

Article III. — The members of the legal profession of the State 
of Maryland attending this Convention this twenty-eighth day of 
August, 1896, are hereby declared to be members of this Associa- 
tion, provided they shall, during its present session, sign this Con- 
stitution and pay the admission fee hereinafter provided. 

Any other member of the legal profession in good standing re- 
siding or practising in the State of Maryland, who shall have been 
at the Bar of this State for at least three years, may become a 
member upon nomination and vote of the Association or action of 
its Committee on Admissions, as hereinafter provided. 

ELECTION OF MEMBERS. 

(As amended in 1907.) 

Article IV. — Nominations for membership may be made to the 
President of the Association, and be by him at once reported to 
the Committee on Admissions, which shall thereupon examine the 
same and report thereon with its recommendation to the Associa- 
tion at its n«xt Annual Meeting. The members of the Association 
at such meeting shall thereupon vote upon said nomination by bal- 
lot. Several nominees may be voted for upon the same ballot and 
in such case placing the word "No" against any name or names 
upon the ballot shall be deemed a negative vote, as to such name or 
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names and against those only; but during the period between the 
Annual Meetings members may be elected by the Executive Com- 
mittee upon the written nomination of af least two members of the 
Association, approved by the member of the Committee on Admis- 
sions from the proposed member's Judicial Circuit. One negative 
vote in every five shall suffice to defeat an election. No member 
of the Bar residing^ in a County or City where there is a Local 
Bar Association shall become a member of this Association unless 
he shall also be a member of such Local Association. This clause, 
however, shall not apply to the State or Federal Judges, nor shall it 
apply to members of the Bar of any County or City having a Local 
Bar Association which has not hdd a meeting for two years. 

OFFICERS. 

Article V. — The officers of the Association shall be a President, 
who shall be ineligible to re-election on the expiration of bis term: 
one Vice-President from each Judicial Circuit represented by mem- 
bership in the Association, other than Baltimore City, and two 
from Baltimore City; a Secretary and a Treasurer. All of these 
shall be elected at the Annual Meeting and hold their offices until 
the next Annual Meeting of the Association, and until their suc- 
cessors are elected. A majority of the votes cast at such Annual 
Meeting shall be necessary to the election of officers, including the 
election of the Executive Council, and shall in all cases be by 
ballot. 

COMMITTEES. 

(As amended in 1907.) 

Article VL — At the Annual Meetings the Association shall also 
elect an Executive Council, to be composed of four members, of 
which Council the President, Secretary and Treasurer shall be 
members ex-officio. Said members of the Executive Council shall 
hold their office for one year from the date of their election, and 
until their successors are elected. 

The President shall, with the approval of the Executive Coun- 
cil, appoint the following Standing Committees, to wit: 

A Committee on Admissions; 

A Committee on Laws ; 

A Committee on Legal Education; 

A Committee on Grievances; 

A Committee on Legal Biography. 
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If any member of a Standing Committee shall fail to attend any 
Annual Meeting his absence shall create a vacancy and the Presi- 
dent of the Association may, in his discretion, fill such vacancy by 
appointment. 

Each Standing Committee shall be composed of one member 
from each Judicial Circuit represented in the Association, and two 
from Baltimore City, and a majority of the members of each of 
said Committees shall constitute a quorum of such Committee to 
transact business. 

Each Committee shall, at each Annual Meeting, report in writing 
a summary of its proceedings since the last annual report, together 
with any suggestions deemed suitable and pertinent to its powers, 
duties or business. 

A general summary of all such annual reports and the Pro- 
ceedings of the Annual Meeting shall be prepared and printed by 
and under the direction of the Executive Council, together with 
the Constitution, By-Laws, names and residences of Officers, Stand- 
ing Committees and Members of the Association, as soon as prac- 
ticable after each Annual Meeting. 

PRESIDENT. 

Article VII. — The President, or in his absence the senior Vice- 
President in age, present, shall preside at all meetings of the Asso- 
ciation, and the President shall deliver an address at the opening 
of the Annual Meeting next after his election. 

EXECUTIVE COUNCIL. 

Article VIII. — This Council shall manage the business and 
affairs of the Association, subject to the provisions of the Constitu- 
tion and By-Laws, and shall be vested with the title to all its 
property, as trustees thereof, until the Association shall be incor- 
porated, and if incorporated, shall have power to accept the act of 
incorporation for and on behalf of the corporation and all its 
members, and shall prepare and propose such By-Laws for the 
Association, in addition to those adopted by it at its first session, 
as said Committee shall deem expedient, which, when adopted at 
any Annual Meeting of this Association, shall become part of the 
By-Laws of the same 

COMMITTEE ON ADMISSION. 

Article IX. — It shall be the duty of this Committee to examine 
into the qualifications of every candidate proposed to the President 
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for admission into this Association, and to report thereon with 
recommendations to the next Annual Meeting of this Association 
The proceedings of this Committee shall be deemed confidential 
and shall be kept secret, except so far as the report or recommen- 
dations of the same shall be necessarily and officially made to the 
Association. 

COMMITTEE ON LAWS. 

(As amended in 1907.) 

Article X. — Section i. It shall be the duty of this Committee to take 
notice of all proposed changes of the Law, and to consider and re- 
port to this Association such amendments of the Law as in its 
opinion should be adopted, and also to observe the practical work- 
ing of the judicial system throughout the State, and recommend 
by written or printed report, from time to time, any changes which 
observation or experience may suggest should be made therein. 

Section 2. The Committee on Laws shall not later than thirty 
days after the final adjournment of each session of the Legislature, 
and sooner if practicable, prepare a memorandum of all Public Gen- 
eral Laws passed during such session. Said memorandum shall so 
state the subject of each of such laws as to inform the members of 
the bench and bar that there has been legislation affecting such 
subject, and when practicable a brief statement of the purport of 
the law shall be made. Said memorandum shall be printed and a 
copy mailed to each member of the Association as soon as possible ; 
the cost of the preparation, printing and distribution of the mem- 
orandum (including necessary clerical assistance) to be paid by the 
Treasurer on the order of said committee. 

COMMITTEE ON LEGAL EDUCATION. 

Article XI. — It shall be the duty of this Committee to examine 
and report upon any proposed changes in the system of legal educa- 
tion and make such suggestions as may seem pertinent thereto, and 
also to examine the practical workings of the present law in rela- 
tion to the admission of members of the Bar to practice in this 
State, and to make such suggestions in relation to the same as the 
Committee shall deem advisable. 

The Committee on Education may cause exceptions to be filed 
and prosecute at the expense of the Association to the admission 
to the Bar of all persons whom the said Committee believes are 
not qualified to be admitted. In all cases where the State Board 
of Law Examiners shall recommend that an applicant be not ad- 



Digitized by 



Google 



191 1 ] Constitution. 291 

mitted to the Bar, and exceptions shall be filed by such applicant 
to the ratification of the report of said Board, the Committee may 
in every case, where they think such action proper, ask leave of 
the Court of Appeals to be heard in support of the decision of the 
Board. 

COMMITTEE ON GRIEVANCES. 

Article XII. — This Committee shall receive and hear all com- 
plaints preferred by any member of this Association against any 
other member for misconduct in his relations to the Association, 
or in his profession, or affecting interests of the legal profession, 
the practice of the Law and the administration of justice; provided 
said complaints shall be in writing, plainly and specifically stating 
the matter complained of, and subscribed by the complainant. 

All complaints so made shall be considered and disposed of by 
this Committee in the manner provided in the By-Laws. 

The proceedings of this Committee shall be deemed confidential 
and kept secret, except so far as written or printed reports of the 
same shall be necessarily and officially made to the Association. 

committee on legal biography. 
(As amended in 1909.) 

Article XIII. — ^The Committee on Legal Biography shall pro- 
vide for the preservation, among the archives of the Association, 
of suitable written or printed memorials of the lives and charac- 
ters of deceased members of this Association, and the same shall, 
without being read, at the annual meeting of the Association, be 
referred to the Executive Council for the purpose of being pub- 
lished in the Annual Report of the Association. 

secretary. 

Article XIV. — ^The Secretary shall keep a record, and conduct 
the correspondence of the Association, and perform the usual 
duties of such office. 

treasurer. 

Article XV. — The Treasurer shall collect, by order of the Ex- 
ecutive Committee, disburse all funds of the Association, keep 
regular accounts, which at all times shall be open to the inspec- 
tion of any member of the Executive Council, and shall make 
annual reports of all the same to this Association. The Treasurer 
shall give bond in such sum as the Executive Council shall decide, 
the cost of suretyship to be paid by the Association. All funds of 
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the Association shall be deposited in its name in such bank or 
other financial institution as the Executive Council shall select 

DUES. 

(As amended in 1902.) 

Akticlb XVI. — ^The annual dues of members shall be five dol- 
lars, to be paid yearly in advance, and no person shall be qualified 
to exercise any privilege of membership who is in default. 

EXPULSIONS. 

Article XVII. — Any member may be suspended or expelled by 
a two-thirds vote of this Association, at any Annual Meeting, for 
misconduct in relation to the Association or in his profession, after 
conviction thereof by such method of procedure as may be pre- 
scribed by the By-Laws. 

PINAL ACTION. 

Article XVIII. — No action of this Association, of a permanent 
nature or recommending changes in the Law or the administra- 
tion of justice, shall be had until the subject matter thereof shall 
have been reported upon by the appropriate Committee, to which 
the same shall have been referred, unless this regulation shall be 
suspended by a two-thirds vote of the members voting thereon. 

ANNUAL meeting. 

(As amended in 1903.) 

Article XIX. — This Association shall meet annually, at such 
time and place as the Executive Council may select, and at such 
other times and places in accordance with the By-Laws. It shall 
be the duty of the Secretary to mail to each member a written or 
printed notice of the time and place of each Annual or Special 
Meeting at least ten days in advance of such meeting. Those 
present at such meetings shall constitute a quorum. 

amendments. 

Article XX. — This Constitution may be altered or amended at 
any Annual Meeting; on recommendation of the Executive Council, 
by a vote of the majority of the members present, or without such 
recommendation by a vote of two-thirds of the members present 
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BY-LAWS. 



MEETINGS OF THE ASSOCIATION. 

(As amended in 1907.) 

I. — The Executive Council, at its first meeting after each Annual 
Meeting of the Association, shall select some person to make an 
address at the next Annual Meeting on some subject, to be selected 
by said person, pertinent to the objects of this Association; and 
also not exceeding five members of the Association who shall be 
requested to prepare and read papers at such meetings. 

II. — The Order of Business of the Annual Meeting shall be as 
follows : 

(a) Annual Address of the President. 

(b) Report of Committee on Admissions and Election of Mem- 
bers. 

(c) Report of the Secretary, 
(rf) Report of the Treasurer. 

(e) Report of Standing Committees, as follows: 

Executive Council; 

On Laws; 

On Legal Education; 

On Grievances; 

On Legal Biography. 

(f) Reports of Special Committees. 

(g) The Appointment of Standing Committees. 
(h) Miscellaneous Business. 

(0 The Nomination and Election of Officers. 

The address to be delivered by the person invited by the Execu- 
tive Council shall be at the morning session of the second day of 
the Annual Meeting, and the reading of papers by the member.*? 
appointed to read the same shall be on the same day, unless the 
Executive Council shall designate some other time for the address 
and reading of papers. After the reading of each paper an oppor- 
tunity shall be given for discussion on the topic of the paper. 

III. — No person taking part in a discussion shall speak more 
than ten minutes at a time or more than twice on one subject 
without the consent of the Association. 
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PRIVILEGE OF THE FLOOR. 

IV. — At any of the meetings of the Association members of the 
Bar of any foreign country or of any State other than Maryland 
may be admitted to the privileges of the floor during such meet- 
ings. 

PAPERS, PRINTING OF SAME, ETC. 

V. — ^All papers read before the Association shall be lodged with 
the Secretary. The Annual Address of the President, the Reports 
of Committees and all Proceedings at the Annual Meeting shall' be 
printed; but no other address made or paper read shall be printed, 
except by order of the Executive Council. The Executive Council, 
as a Committee on Publication, shall meet within one month after 
each Annual Meeting, at such time and place as its Chairman shall 
appoint, to perform the above duties. 

TERM OF OFFICE OF OFFICERS AND MEMBERS OF COMMITTEES. 

VI. — The term of office of all officers, including the Executive 
Council, elected at any Annual Meeting, shall commence at the 
adjournment of such meeting; but the terms of office of the mem- 
bers of the several Committees appointed by the President shall 
commence immediately upon their appointment. 

OFFICERS OF COMMITTEES, ETC. 

VII. — Each Committee shall elect its own officers, and each 
Standing Committee shall continue until its successor shall be 
appointed. 

MEETINGS OF STANDING CpMMITTEES. 

VIII. — All Standing Committees shall meet on the day preceding 
each Annual Meeting, at the place where the same is to be held, at 
such hour as the respective chairmen shall designate. 

SPECIAL MEETINGS. 

IX. — special meetings of any Committee may be held at such 
times and places as the chairman thereof may appoint. 
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treasurer's report. 

X. — ^The Treasurer's Report shall be examined and audited an- 
nually, before its presentation to the Association, by two members 
of the Executive Council, to be appointed by the Chairman thereof. 

XI. — No resolution complimentary to any officer or member for 
any service performed, paper read or address delivered, shall be 
considered by the Association. 

ORDER OF BUSINESS. 

XII. — The order of Business may be changed at any meeting by 
a vote of a majority of the members present, and, except as other- 
wise provided by the Constitution or By-Laws, the usual parlia- 
mentary rules and orders will govern the proceedings. 

CANDIDATES FOR MEMBERSHIP. 

XIII. — Candidates for membership must be proposed in writing, 
by one or more members of the Association, addressed to, the 
President. 

All such proposals or nominations shall be referred by the Presi- 
dent, at once, to the Committee on Admissions. Such proposals 
shall state the name and place of residence of the candidate, the 
time and place of his admission to the Bar, and such particulars 
as may best make known his character and professional status. 
No rejected candidate shall be again proposed for membership 
until after the expiration of two years. If any person elected as a 
member does not, within three months after notice thereof, pay 
his admission fee and sign the Constitution, or by letter to the Sec- 
retary authorize him to affix his name thereto, he shall be regarded 
as having declined to become a member. 

ANNUAL- DUES. 

XIV.— If any member shall fail to pay his yearly dues for three 
months after the same become payable it shall be the duty of the 
Treasurer to notify him by mail of his default, and should such 
defaulting member continue -in default for three months thereafter 
the same shall be reported to the Executive Council, which may, 
by order, without further notice, cause the name of such member 
to be stricken from the rolls. 
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COMPLAINTS. 

XV. — Whenever a complaint is presented to the Committee on 
Grievances^ if the Committee shall be of the opinion that the mat- 
ters alleged are of sufficient importance, it shall cause to be served 
upon the person complained of a copy of the complaint, together 
with not less than ten days* notice of the time and place of investi 
gation, and a similar notice shall be served on the complainant 
The answer to such complaint shall be in writing. At the time and 
place so appointed or to which the hearing may be adjourned the 
Committee shall proceed to consider the case upon the complaint 
and answer (if any is interposed) and the evidence. Each party 
may appear personally and by counsel, who must be members of 
the Association. Witnesses shall vouch for the truth of their state- 
ments on their word of honor. If witnesses summoned by the 
Committee are members of the Association and refuse or neglect 
to obey the summons they shall be reported to the Association for 
its action. The evidence and the parties and their counsel being 
heard, the Committee shall make its decision, and if it finds the 
complaint to be true and of sufiicient importance, it will so report 
to the Association with its recommendation, and in its discretion, 
upon request of either party, it may also report the evidence or any 
portion thereof. 

The Association will take such action on the report as it shall 
see fit, but |jo member shall be expelled or suspended unless by a 
vote of at least two-thirds of the members present and voting. 

SPECIAL MEETINGS. 

XVI. — Special meetings of this Association, upon thirty days' 
notice thereof to the members, may be called by the Secretary 
upon request of the Executive Council, whenever in its judgment 
the business to be attended to shall be of sufficient exigency or im- 
portance to justify such call. 

WITHDRAWALS. 

XVII. — Any member of the Association may withdraw from the 
same upon full payment of all dues to the Association, upon notice 
to that effect, in writing, transmitted to the Secretary and by him 
referred to the Executive Council and approved by said Council 
or the Chairman thereof, unless at the time of such application for 
withdrawal complaint against such member shall have already 
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been made by some member of this Association, as hereinbefore 
provided, in which case no such application for withdrawal shall 
be considered by the Executive Council. 

AMENDMENTS TO BY-LAWS. 

(As amended in 1909.) 

XVIII. — ^These By-Laws may be altered or amended at any annual 
meeting of the Association, on recommendation of the Executive 
Council, by a vote of the majority of the members present, or with- 
out such recommendation, by a vote of two-thirds of the members 
present 
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Alphabetical List of Members 

OP THE 

MARYLAND STATE BAR ASSOCIATION. 



Year of 
Election. 

Abercrombie, Habry N...624 Equitable Bldg., Balto 1903 

Adkins, Hon. Wm. H. . . .Easton 1896 

Alvey, Charles Hagerstown 1897 

Ambler, James M 207 N. Calvert St., Balto 1897 

Applegarth, Rufus W. . . 10 E. Lexington St., Balto 1897 

Armstrong, Charles M.. . 100 E. Lexington St., Balto 1903 

Ash, David 102 E. Lexington St., Balto 1905 

Baetjer, Edwin G 1409 Continental Trust Bldg^ Balto. .1898 

Baetjer, Harry N 1409 Continental Trust BIdg., Balto.. 1910 

Bagby, Charles T 16 St. Paul St., Balto 1905 

Bagby, George P 16 St. Paul St., Balto. 1905 

Baker, J. Henry 225 Law -Bldg., Balto 1899 

Baldwin, Charles G 204 Piper Bldg., Balto 1905 

Bansemer, William S. . .601 Md. Tel. Bldg., Balto 1903 

Barnes, Adlai P Snow Hill 1895 

Barnes, P. C Cumberland 1901 

Barnes, William R. .... .52 Gunther Bldg., Balto 1907 

Barroll, Hope H Chestertown 1896 

Bartlett, J. Kemp Cor. Calvert & German Sts., Balto. . .1903 

Barton, Randolph 207 N. Calvert St., Balto 1903 

Barton, Randolph, Jr 207 N. Calvert St., Balto 1907 

Barton, Wm. H Snow Hill 1908 

Bayard, Richard H 707 Gaither Bldg., Balto 1904 

Bayless, William H 510 Fidelity Bldg., Balto. 1897 

Beach, Robert W looi Union Trust Bldg., Balto 1906 

Beall, Fillmore Beltsville 1906 

Beck, S. Scott Chestertown 1910 

Beck, William W Chestertown 1897 

Beeuwkes, C. John 628 Equitable Bldg., Balto 1907 
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Year of 
Election. 

Bennett, L. Atwood Salisbury 1911 

Benson, Carville D. . . . . .609 Law Bldgf., Balto : 1903 

Benzinger, Hakry M 215 St. Paul St., Balto 1903 

Bernei, Louis B 261 Calvert Bldg., Balto 1897 

BiDDisoN, John ,S Towson 1897 

Biggs, Robert 828 Law Bldg., Balto 1903 

BiNSWANGER, A. C 563 Calvcrt Bldg., Balto 1904 

Blackistone, D. J Cumberland 1896 

Blair^ Gist Union Trust Bldg., Washington. , . . 1911 

Bonaparte, Hon. C. J 216 St. Paul St., Balto 1903 

Bond, Carroll T • . .701 Maryland Trust Bldg., Balto. . . . 1903 

Bond, Duke 608 Equitable Bldg., Balto 1911 

Bond, Hugh L., Jr B. & O. Bldg., Balto 1903 

Bond, J. A. C Westminster 1896 

Bond, Nicholas P 1310 Continental Trust Bldg., Balto. .1896 

Bordley, Madison B Centreville 1906 

Boss, James T., Jr Laurel 1911 

BoucHET, Charles J 224 St. Paul St., Balto 1904 

Bouic, Albert M Rockville 191 1 

Bowen, Philander A., Jr.. 1410 G St., N. W., Washington 1898 

Bowers, James W., Jr 16 R Lexington St., Balto 1901 

Bowie, Alan Upper Marlboro 1910 

Bowie, Washington, Jr. . . Fidelity Bldg., Balto 1900 

Boyd, Hon. A. Hunter. . .Cumberland 1896 

Boyd, A. Hunter, Jr B. & O. Bldg., Balto 1908 

Brady, A. Theodore Annapolis 1901 

Brady, George M 836 Equitable Bldg., Balto 1910 

Bramble, Forrest 33 Knickerbocker Bldg., Balto 1903 

Brantly, William T 10 E. Fayette St, Balto 1897 

Brashears, Hon. J. Rr. . .Annapolis ' 1904 

Brent, Robert E 104 E. Lexington St., Balto 1897 

Brewer, James R., Jr 303 Maryland Tel. Bldg., Balto 1904 

Bridges, F. Wilbur Hagerstown 1907 

Bridges, Henry P 1 109 Calvert Bldg., Balto 1908 

Briscoe, Charles A. 200 Law Bldg., Balto 1908 

Briscoe, Hon. John P Prince Frederick 1896 
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Year of 
Election. 

Bmstor. Joseph W U. S. F. & G. Bldg., Balto ...1903 

Broening, Henry J 230 St. Paul St., Balto 1897 

Broening, William F 230 St Paul St, Balto 1905 

Brown, Arthur George. . .S41 Calvert Bldg., Balto 1897 

Brown, Edwin H., Jr Ccntreville 1904 

Brown, Stewart 222 St Paul St, Balto i8g6 

Brownley, Edwin H 812 Equitable Bldg., Balto 1907 

Brune, Wiluam H 1243 Calvert Bldg., Balto 1897 

Bryan, William S., Jr. . .308 Maryland TeL Bldg., Balto 1898 

Bryant, Howard 112 E. Lexington St, Balto 1903 

Buck, Walter H 1400 Continental Trust Bldg., Balto. 1910 

BuDNiTZ, Emil 20 E. LcxingtOH St, Balto 1897 

Bunting, J. Briscoe Prince Frederick. 1896 

Burger, Louis J 215 N. Charles St, Balto.... 1903 

Burke, Hon. N. Chas. . . .Towson 1897 

Burton, Robert 463 Calvert Bldg., Balto 1899 

Bussey, Robert H Towson 1898 

Cadwalader, Thomas F. . . loio American Bldg., Balto 1909 

Calvert, Chas. Benedict . .Fendall Bldg., Washington 1911 

Calwell, James S 215 St Paul St., Balto 1903 

Camalier, B. Harris Leonardtown 1901 

Campbell, Peter J 20 E. Lexington St., Balto 1896 

Carey, Francis K 609 Calvert Bldg., Balto 1896 

Carr, Robert H 751 Equitable Bldg., Balto 1907 

Carrington, Edward C. . .110 E. Lexington St., Balto 1897 

Carter, Bernard 3 E. Lexington St , Balto 1902 

Carter, John M 222 Ht. Paul St., Balto 1903 

Chapman, James W., Jr . .909 Calvert Bldg., Balto 1900 

Chesnut, W. Calvin 1137 Calvert Bldg., Balto 1902 

Clabaugh, Hon. H. M Westminster 1896 

Claggett, L. B. Keene Cor. Calvert & German Sts., Balto. . .1904 

Clark, James Ellicott City 1909 

Clark, Walter L Md. Casualty Bldg., Balto 1911 

Claude, Dennis Annapolis 1904 

Clayton, Joshua Elkton 1903 

Clift, J. Booker 1910 Mt Royal Terrace, Balto 1904 
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Year of 
Election. 

Close, Philip H Bel Air 1911 

Clotworthy, C. Baker... 1400 Continental Trust Bldg., Balto..i903 

CoADY, Charles P 10 South St., Balto 1905 

CoE, Ward Baldwin 404 Fidelity Bldg., Balto 1907 

Collins, Oliver D Snow Hill 1897 

Colston, Frederick C 1409 Continental Trust Bldg., Balto. 1910 

Conrad, J. Fred., Jr 528 Law Bldg., Balto iQOS 

Cook, Elmer J .Towson 1898 

Cook, Fillmore 528 Law Bldg., Balto 1907 

Cook, Vernon 1137 Calvert Bldg., Balto. 1903 

Copenhaver, Thomas N . .220 St. Paul St., Balto 1904 

Covington, James H Easton 1897 

Covington, George W Snow Hill 1897 

Crain, Robert 809 Calvert Bldg., Balto 1898 

Crane^ T. Spencer. Leonardtown 1908 

Cronmiller, John D Laurel 1907 

Cross, John Emory 809 Maryland Trust Bldg., Balto 1907 

Cross, W. Irvine B. & O. Bldg., Balto 1897 

Dallam, Frederick Marine Bank Bldg., Balto 1903 

Dallam, Richard Bel Air 1902 

Darnall, R, Bennett 408 Fidelity Bldg., Balto 1903 

Davis, George A Hagerstown 190S 

Dawkins, Walter 1 408 Fidelity Bldg., Balto 1896 

Dawson, Thomas Rockville iQ" 

Dawson, William H 702 Fidelity Bldg., Balto 1897 

Deming, John B 1407 Continental Trust Bldg , Balto. .1904 

Denhard, Augustus M...3 E. Lexington St., Balto 1905 

Dennis, James U 2 E. Lexington St., Balto 1501 

Dennis, Hon. J. Upshur. Albion, Balto 1897 

Dennis, Oregon Milton . . 130 Law Bldg., Balto 1904 

Dennis, Samuel K 406 Equitable Bldg., Balto 1909 

Denny, James W 209 St. Paul St., Balto 1897 

Devecmon, W. C Cumberland i8g6 

Dickey, Irvine R Cumberland 1908 

Digges, W. Mitchell La Plata 1905 

DoBLER, Hon. John J Harford Road, Balto 1897 
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Year of 
Election. 

Donaldson, Albert E 809 Calvert Bldg., Balto 1903 

Donaldson, John J 220 St. Paul St, Balto 1897 

Donovan, Joseph L Ellicott City 1909 

DoRTON, Frederick T Law Bldg., Balto 1899 

DouB, A. A Cumberland 1896 

DouB, Daniel W Hagerstown 1896 

Duckett, T. Howard Bladensburg 191 1 

DuER, Robert F Princess Anne 1897 

Duffy, Hon. Henry. . . : . . Court House, Baltimore 1910 

Duncan, Hon. F. I Towson 1898 

Duncan, William 707 Fidelity Bldg., Balto 1906 

DuvALL, Richard M 16 E. Lexington St., Balto 1903 

Earle, James T .Centerville 1910 

Eichelberger, Edwd. S Frederick i^ 

Ellegood, James E Salisbury 1896 

Elliott, Hon. Thos. I 10 South St., Balto 1897 

Embert, T. Howard ..836 Equitable Bldg., Balto 1907 

Emmons, Howard M 953 Calvert Bldg., Balto 1907 

Emory, German H. H. . . .Equitable Bldg., Balto 1907 

Evans. William S ...Elkton 1898 

EwELL, L. Paul Pocomoke City 1907 

Fahey, Michael H Havre de Grace 1904 

Farber, Edwin J 1243 Calvert Bldg., Balto 1898 

Farber, Walter M 1243 Calvert Bldg., Balto 1909 

Fechtig, James A., Jr 455 Calvert Bldg., Balto 1900 

Field, Charles W 1057 Calvert Bldg., Balto 1907 

Field, S. S 218 St Paul St 1910 

Finch, George A 455 Calvert Bldg., Balto 1906 

Fink, Charles E Westminster 1896 

Fisher, D. K. Este. 1003 American Bldg., Balto 1897 

Foreman, Clarence Gavans 1911 

Forsythe, Hon. W. H., Jr . . Ellicott City 1908 

Foster, Arthur D 922 Equitable Bldg., Balto 1903 

Fowler, David 1407 Continental Trust Bldg., Balto. . 1897 

Fox, J. Howard Towson 1911 

France, Jacob 624 Equitable Bldg., Balto 1907 
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Year of 
Election. 

France, Joseph C 1206 Continental Trust Bldg., Balto. . 1897 

Frank, Eli 922 Equitable Bldg., Balto 1903 

Frank, Louis N 569 Calvert Bldg., Balto 1905 

Freeny, Henry B Salisbury 1907 

Friedel, Charles C 345 Calvert Bldg., Balto 1910 

Gaither, Harry C 125 Law Bldg., Balto 1906 

Cans, Edgar H 1137 Calvert Bldg., Balto. .^ 1897 

Gantt, Francis E Prince Frederick 1904 

Garnett, J. Merger, Jr. . . 1243 Calvert Bldg., Balto 1907 

Gibson, Edward Guest . . .909 Calvert Bldg , Balto 1897 

Gill, Robert L Law Bldg., Balto 1903 

Gill, Roger T 215 St. Paul St., Balto 1900 

Goldman, L. Edwin 1003 Union Trust Bldg., Balto 1910 

GoLDSBOROUGH, Ph. Lee. . .Cambridge 1897 

GoLDSBOROUGH, T^ Alan. . .Denton 1906 

Gorman, Arthur P., Jr.. .712 Equitable Bldg., Balto 1902 

Gorter, Hon. James P 224 St. Paul St., Balto 1896 

GosNELL, Frank 700 Maryland Trust Bldg., Balto 1896 

Gott, Winson G Annapolis 1910 

Gould, Hon. Ashley M,. .Rockville 1898 

Graham, Robert P 500 Maryland Tel. Bldg., Balto 1896 

Grason, William Towson 1898 

Gray, John B Prince Frederick 1896 

Green, Nicholas H Annapolis 1899 

Greenbaum, Leon E 815 Gaither Bldg., Balto 1903 

Gregg, Maurice 528 Equitable Bldg., Balto 1896 

Gressitt, N. Irvin 412 Fidelity Bldg., Balto 1902 

Griffin, Edwin J Law Bldg., Balto 1897 

Grill, John H 201 Law Bldg., Balto 1904 

Grimes^ E. Oliver Westminster 1902 

Griswold, B. Howell Balto. and Calvert Sts., Balto 1903 

Hagner, Alex. R Hagerstown 1905 

Haile, Elmer R Towson 1908 

Haines, Frederick J Elkton 1910 

Hall, R. E. Lee Law Bldg., Balto 1905 

Halm, Reinhold J Hagerstown 1905 
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Year of 
Election. 

Haman, B. Howard 1 137 Calvert BIdg., Balto 1903 

Hamill, Gilmor S Oakland 1897 

Hamilton, W. Howard. . .745 Calvert Bldg., Balto 191 1 

Hammett^ Daniel C New Berne, Washington, D. C. 1908 

Hammond, Edward M. . . . Ellicott City 1907 

Hammond, W. Browne. . .215 St. Paul St., Balto 1905 

Hardcastle, Alex., Jr 701 'Calvert Bldg., Balto 1898 

Harlan, Hon. H. D 9 E. Biddle St., Balto 1897 

Harlan, William H Bel Air 1901 

Harm AN, Samuel J 708 Fidelity Bldg., Balto 1898 

Harper, J. Frank Centreville 1906 

Hartle, Euas B Hagerstowtt 1905 

Harris, W. Hall 216 St. Paul St., Balto 1903 

Harvey, Roland B 401 Calvert Bldg., Balto 1900 

Hatch, Ernest G. Towson ^ 1910 

Hayes, Thomas G 202 N. Calvert St., Balto 1897 

Heimiller, H. T. W 22 E. Lexington St., Balto 1907 

Henderson, Hon. R. R... Cumber land 1896 

Hendrickson, Finley C. .Cumberland 1900 

Hennighausen, Louis P.. Saratoga and Courtland Sts., Balta. .1897 
Hennighausen, Percy C. .Saratoga and Courtland Sts., Balto. .1897 

Henry, Daniel M 1409 Continental Trust Bldg., Balto. . 1910 

Henry, T. Hughlett Easton 1906 

Hershey, O. F 809 Calvert Bldg., Baltc 1898 

Herzog, Arthur 112 E. Lexington St., Balto 1903 

Herzog, Charles 112 E. Lexington St., Balto 1897 

Heuisler, Hon. C. W 1109 Calvert Bldg , Balto 1897 

Hill, F. Snowden Upper Marlboro 1906 

HiNKLEY, John 215 N. Charles St., Balto 1896 

HisKY, Thomas Foley 215 N. Charles St., Balto 1897 

HocHHEiMER, Lewis 215 Courtlaud St, Balto 1904 

Homer, Francis T 213 Courtland St., Balto 1903 

Horsey, John P 1 137 Calvert Bldg., Balta 1907 

Hopper, Peter L Havre de Grace 1904 

Howard, Charles MCH...1409 Continental Trust Bldg., Balto.. 1906 
Howard, Chas. Morris. . .700 Equitable Bldg,, Balto 1897 
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Year of 
Election. 

HuBNER, Henry H 710 Union Trust Bldg., Balto 1903 

Hughes, Adrian 223 St. Paul St., Balto 1897 

Hughes, Thomas 223 St. Paul St., Balto 1903 

Hurst, John J 1201 Calvert Bldg., Balto rgoo 

Ingram, James E., Jr 500 Maryland Tel. Bldg., Balto 1902 

Isaac, Z. Howard 909 Calvert Bldg., Balto 1903 

Jackson, Arthur L 943 Calvert Bldg., Balto 1907 

Janney, Steuart S 745 Calvert Bldg., Balto 1906 

Johnson, J. Hemsley 600 Md. Trust Bldg., Balto 1897 

Jones, Robert H Princess Anne 1910 

Jones, Hon. Robley D Snow Hill 1897 

Jones, Samuel M... 207 N. Calvert St., Balto 1906 

Jump, John W. D Easton 1906 

Karr, Harry E 609 Law Bldg., Balto 1903 

Kealhofer, WnxiAM Hagerstown 1897 

Keedy, Henry H., Jr Hagerstown 1905 

Keedy, Hon. M. L Hagerstown i8q6 

Kelly, Charles M 400 Law Bldg., Balto 1903 

Kemp, W. Thomas 1407 Continental Trust Bldg., Balto.. IQ04 

Kenney, Martin G 1019 Calvert Bldg., Balto 1905 

Knapp, Charles H 708 Fidelity Bldg., Balto 1899 

Knipp, Walter 814 Equitable Bldg., Balto 1908 

Lamar, George H Rockville 1908 

Lamar, William H Rockville 1906 

Lane, J. Clarence Hagerstown 1896 

Lankford, Clarence P. . .Crisfield 1896 

Lankford, H. Fillmore. . . Princess Anne 1897 

Lauchheimer,SylvanH..8i5 Gaither Bldg., Balto 1899 

Lawrence, William H. . .809 Law Bldg., Balto 1907 

Lee, Blaib Rockville 1907 

Lee, Richard Laws 232 St. Paul St., Balto 1897 

Legg, J. H. C Centreville 1897 

Lehmayer, Martin 569 Calvert Bldg., Balto 1897 

Leser, Oscar American Bldg., Balto 1901 

Levy, William B 408 Fidelity Bldg., Balto 1898 

Lewis, Wm. Penn, Jr. ...9 Builders* Exchange Bldg., Balto.. 1898 
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Lindsay, James J Towson 1896 

LiNTHicuM, J. Charles. . .220 St. Paul St., Balto 1904 

Little, C. A Hagerstown 1896 

Little, John Mays Towson 1907 

Lloyd, Hon. Henry Cambridge 1897 

Long, Albert J Hagerstown 190S 

Lord, J. Walter 900 Md. Trust Bldg., Balto 1903 

Lyell, J. Milton 1163 Calvert Bldg., Balto 1907 

Lyons, William P 950 Equitable Bldg., Balto 1906 

McCleare, Hugh R Cumberland 1900 

McCoRMiCK, Howard 314 Union Trust Bldg., Washington. 1903 

McEvoY, James, Jr 213 Courtland St., Balto 1903 

McFaul, Wm. N Law Bldg 1908 

McGrath, James J 207 N. Calvert St., Balto 1910 

McHenry, James A Cumberland 1897 

McIntosh, David G Towson 1898 

McIntosh, David G., Jr. . .213 St. Paul St., Balto 1904 

McLanahan, J. Craig. . . .620 Equitable Bldg., Balto 1910 

McMichael, Robert W... Cumberland i897 

Machen, Arthur W., Jr. .3 E. Lexington St., Balto 1903 

Mackall, Thomas B 222 St. Paul St., Balto 1897 

Mackenzie, Thomas 607 Continental Trust Bldg, Balto.. 1902 

Magruder, C. C Annapolis * 1908 

Magruder, M. Hampton. . .Upper Marlboro 1905 

Maloy, William M 836 Equitable Bldg., Balto 1910 

Marbury, Ogle Laurel , ^9^0 

Marbury, William L 700 Maryland Trust Bldg., Balto. . . .1897 

Marshall, R. E. Lee 841 Calvert Bldg., Balto 1904 

Mason, J. Augustine Hagerstown 1897 

Melvin, Ridgely P Annapolis 1907 

Merriken, Charles Lee. .213 Courtland St., Balto 1903 

Mettee, Andrew H 329 Court House, Balto 1909 

Meyer, Lee S 3 E. Lexington St., Balto 1901 

Miles, Alonzo L 709 Calvert Bldg , Baltu 1897 

Miles, Joshua W Princess Anne 1897 

Miller, Charles R Fidelity Bldg., Balto 1903 
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Miller, C. Wilbur 601 Keyser Bldg., Balto 1905 

Miller, Guion Easton 1901 

Miller, Edgar G., Jr 509 Calvert Bldg., Balto 1903 

Mills, J. Bibb 835 Equitable Bldg., Balto 1903 

Mister, Beverly W 1109 Calvert Bldg., Balto 1908 

Mitchell, John T Oakland 1900 

Mitchell, R. Laurie La Plata 1908 

Mitchell, Walter J La Plata 1905 

Morris, John T 709 Calvert Bldg., Balto 1899 

Morris, Hon. Thos. J 708 Park Ave., Balto 1897 

Morrison, George C Equitable Bldg., Balto 1901 

Moses, Jacob M 618 Equitable Bldg., Balto 1903 

Moss, Robert Annapolis 1908 

MoTTER, Hon. John C Frederick 1897 

MuDD, John F 

MuDD, Sydney E La Plata 1907 

Mulliken, Addison E 363 Calvert Bldg., Balto 1910 

Mullin, Michael A 609 Fidelity Bldg., Balto 1897 

MuNROE, James M Annapolis 1899 

Murphy, John V. L 602 Law Bldg., Balto 1905 

Murray, James S B. & O. Bldg., Balto 1909 

Murray, Thomas A 909 Calvert Bldg., Balto 1909 

Murray, Daniel M Ellicott City. 190S 

MusGRAVE, G. W. S 711 Fidelity Bldg., Balto 1907 

Newman, John S Frederick 1903 

Newbold, David M., Jr.. . .332 Equitable Bldg., Balto 1907 

NiLES, Hon. Alfred S 928 Equitable Bldg., Balto 1897 

NrrzEL, Henry M 204 N. Calvert St., Balto 1904 

Norwood, Frank C... ..Frederick 1897 

O'Brien, William J., Jr. . 1009 Calvert Bldg., Balto 1897 

O'Dunne, Eugene no Court House, Balto 1905 

O'Ferrall, John P no E. Lexington St., Balto .-. 1909 

Offutt, T. Scott Towson 1901 

Owens, Albjert S. J no Court House, Balto 1903 

Owens, Fred. R Denton 1897 

Owens, James W Annapolis 1898 
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Packard, Joseph 207 N. Calvert St., Balto 1897 

Page, Hon. Henry Princess Anne 1896 

Parke, Francis Neal. . .Westminster 1898 

Parker, W. W 3 E. Lexington St., Balto 1907 

Parks, Isaac T 225 Law Bldg., Balto 1910 

Parks, R. Groome Chestertown 1911 

Pattison, John R Cambridge 1897 

Pearce, Hon. James A. . . .Chestertown 1896 

Pearre, Aubrey, Jr 207 N. Calvert St., Balto 1910 

Pearre, George A Cumberland .1898 

Peach, S. Marvin Upper Marlboro 1910 

Penrose, William 209 St. Paul St., Balto 1902 

Perkins, Clarence W 10 South St., Balto 190S 

Perkins, William H., Jr. .700 Equitable Bldg., Balto 1900 

Petes, Arthur Rockville i90^> 

Peter, Edward C Rockville 1902 

Peter, Robert B Rockville 1911 

Phelps, John 1109 Calvert Bldg., Balto 1903 

Piper, A. A Towson 1907 

PiRSCHER, William F 225 St. Paul St., Balto 1907 

PoE, S. Johnson 100 E. Lexington St., Balto 1903 

PoFFENBERGER, Thos. A . . . Hagerstown 1905 

Porter, Gilbert B 617A Equitable Bldg., Balto 1907 

Powell, Edward B Ellicott City .1909 

Prettyman, Charles W.. .Rockville iQOO 

PuRNELL, Clayton Frostburg 1896 

PuTZEL, Lewis 406 Law Bldg., Balto 1901 

Quigley, Charles H 801 Gaither Bldg., Balto 1899 

Ralston, Jackson H Hyattsville 1896 

Randall, Daniel R Annapolis 19^4 

Randall, John Wirt Annapolis 1904 

Rawls, William L 700 Md. Trust Bldg., Balto 1911 

Ray, Preston B Kensington 1911 

Ray J. Enos, Jr Chillum 1911 

Reifsnider, Charles T. . . 10 E. Lexington St , Balto 1899 

Reifsnider, J. Milton . . . .Westminster 1898 
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Reinheimer, Frederick V. 1 10 E. Lexington St., Balto 1910 

Renninger, Juuus C Oakland 1901 

Requardt, John M 54 Gunther Bldg., Balto 1906 

Reynolds, DeWarren H. .Cumberland 1896 

Rhodes, Frank V 701 Fidelity Bldg., Balto ....1897 

Rich, Edward N 808 Union Trust Bldg., Ballo 1903 

Richmond, BenJ. A/ Cumberland 1896 

RiGGS, Laurie H 510 Fidelity Bldg., Balto 1907 

Ritchie, Albert C 745 Calvert Bldg., Balto 1903 

Roberts, Clarence M — Upper Marlboro 1907 

Roberts, John M Westminster 1902 

Robertson, Alexander H. .54 Gunther Bldg., Balto 1896 

Robinson, Ralph 1310 Continental Trust Bldg., Balto. . 1896 

Robinson, Thomas H....Bel Air 1896 

Rogers, James C Hyattsville 1900 

Rogers, John G EUicott City 1898 

Rogers, Robert L 46 Post Office Bldg., Balto 1897 

Rose, John C 626 Equitable Bldg., Balto 1897 

RosENBUSH, Myer 261 Calvcrt Bldg., Balto 1903 

Rouse, Hon. W. G Easton 1896 

Sadtler, Howard P 1163 Calvert Bldg., Balto 1897 

Sappington, A. DeR 308 Maryland Tel. Bldg., Balto 1897 

Sappington, Edward H... 308 Maryland Tel. Bldg., Balto 1903 

Sappington, G. Ridgely . .205 Piper Bldg., Balto 1909 

Sauerwein, E. Allen, Jr. . 1109 Calvert Bldg., Balto 1903 

ScHiLPP, John G 841 Calvert Bldg., Balto 1905 

Schley, Buchanan Hagerstown 1896 

Schmucker, Hon. S. D. . . 1712 Park Ave., Balto 1897 

Schraeder, Frank P 305 St. Paul St., Balto 1911 

Scott, Norman B., Jr. . . .Hagerstown 1896 

Semmes, John E 828 Equitable Bldg., Balto 1904 

Seth, Alexander L 100 E. Lexington St., Balto 1907 

Sharp, Hon. George M. . .2105 St. Paul St., Balto 1896 

Shehan, Wm. Mason.... Easton 1906 

Shriver, Alfred Jenkins. .700 Equitable Bldg., Balto 1906 

Simmons, Thos. W. 56 William St., New York, N. Y...1897 
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SiNGLEY, Frederick J 215 N. Charles St., Balto 1903 

Skinner, Maurice E 805 Calvert Bldg., Balto 1897 

Slaughter, R. Kemp University Club, Balto 1909 

Slay, William M ..Chcstcrtown 1897 

SuNGLUFF, Jesse 701 Md. Trust Bldg., Balto 1911 

Slingluff, R. Lee 1008 Union Trust Bldg., Balto 1903 

SuNGLUFF, T. Roland.... 1008 Union Trust Bldg., Balto 1903 

Sloan, D. Lindley Cumberland 190Q 

Smith, Robert H 624 Equitable Bldg., Balto 1897 

Smith, Robert E. Lee Rockville 1911 

Smith, William B 606 Union Trust Bldg., Balto 1907 

Smith, William C Law Bldg., Balto 1901 

Snowden, Wilton, Jr 34 Central Savings Bank Bldg., Balto. 1910 

SoLTER, George A 601 Md. Tel. Bldg., Balto 1904 

SoPER, Morris A 626 Equitable Bldg., Balto 1903 

Spamer, C Augustus E. . .215 N. Charles St., Balto 1897 

Spencer, Lindsay C 608 Keyser Bldg., Balto 1907 

Squier, J. Wilson Elkton 1907 

Stanford, H. L. D Princess Anne : 1896 

Stanley, Charles H 8 E. Lexington St., Balto 1897 

Stanton, Robert F 209 St. Paul St., Balto 1903 

Staton, John W Snow Hill 1905 

Steele, Guy W Westminster 1898 

Stein, Charles F Saratoga and Courtland Sts., Balto.. 1903 

Steiner, Hugo 406 Law Bldg., Balto 1897 

Stephen, Frank M Riverdale 1911 

Stewart, David 213 St. Paul St., Balto 1897 

Stewart, Hyland P 510 Fidelity Bldg., Balto 1901 

Stewart, Redmond C 207 N. Calvert St., Balto 1902 

Stockbridge, Hon. H 11 N. Calhoun St., Balto 1897 

Stockett, Frank H. .....Annapolis 1904 

Straus, Isaac Lobe 463 Calvert Bldg., Balto 1900 

Stringer, Edwin R 215 St. Paul St., Balto 1907 

Strite, Abraham C Hagerstown 1896 

Stump, H. Arthur 224 St. Paul St., Balto 1904 

Surratt, William II 3 E. Lexington St., Balto 1901 
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Taloott, Hattersly W. . .Rockville 1899 

Talbott, William H Rockville 1896 

Taylor, Archibald H 901 Maryland Trust Bldg., Balto. .. .1898 

Tharp, Alfred L Easton 1897 

Thom, J. Pembroke 1206 Continental Trust Bldg., Balto..i9io 

Thomas, George C 429 Law Bldg., Balto 1899 - 

Thomas, James W Cumberland 1897 

Thomas, J. Hanson 841 Calvert Bldg , Balto 1904 

Thomas, Hon. Wm. H Westminster 1899 

Thomas, William S 507 Fidelity Bldg., Balto 1898 

Thrift, James F 213 St. Paul St., Balto 1907 

Tiernan, Charles B 405 St. Paul St., Balto 1897 

Tilghman, Oswald Easton 1903 

Tippett, Richard B 11 E. Lexington St., Balto 1897 

ToADViNE, E. Stanley ..Salisbury .1900 

Tome, Peter E 401 American Bldg., Balto 1898 

Towers, Albert G Denton 1897 

Towers, William G 35 Knickerbocker Bldg., Balto 1904 

Trippe, Andrew C 347 N. Charles St., Balto 1904 

Trundle, W. Burns 301 St. Paul St., Balto 1897 

Tuck, Philemon E 207 N. Calvert St., Balto 1903 

Tucker, Clarence A 708 Fidelity Bldg., Balto 1903 

TuLL, Gordon 1 Princess Anne 1897 

Turner, Frank G 3 E. Lexington St., Balto 1899 

Turner, J. Frank Easton 1901 

Tyler, J. Edward, Jr 404 Fidelity Bldg., Balto 1907 

Tyson, A. Morris 207 N. Calvert St., Balto 1897 

Ulman, Joseph N 708 Fidelity Bldg., Balto 1907 

Ulrich, Henry A 24 Builders' Exchange Bldg., Balto.. 1907 

Urie, John D Chestertown 1897 

Urner, Hammond Frederick 1897 

Urner, Milton G Frederick 1897 

Van Bibber, Hon. G. L...Bel Air 1898 

Van Claggett, T Upper Marlboro 1911 

Vickers, H. W Chestertown 1897 

ViCKERS, H. W., Jr Chestertown 1907 
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Wagaman, Charles D. . .Hagerstown 1896 

Walraven, John H 818 Law Bldg., Balto 1907 

Walsh, Michael E Westminster 1898 

Walsh, Wh-ijam E Cumberland 1896 

Walter, Moses R 609 Union Trust Bldg., Balto 1897 

Walton, Elmer H Salisbury 1904 

Warburton, Henry A — Elkton 1910 

Warfield, Hon. Edwin. . . Fidelity Bldg., Balto 1897 

Warfield, F. Howard Fidelity Bldg., Balto 1908 

Warweld, John 321 St. Paul St., Balto. 1898 

(Warner, C. Hopewell 10 E. Fayette St., Balto 1897 

Waters, Henry J Princess Anne - 1896 

Waters, J. Seyj^our T...528 Equitable Bldg., Balto 1899 

Wattenscheidt, Chris. R.811 Fidelity Bldg., Balto 1909 

Watts, P. Bartley 222 St. Paul St., Balto 1897 

Weant, Edward O Westminster 1898 

Weeks, Thomas C 826 Law Bldg., Balto 1907 

Webster, J. Edwin Bel Air 1896 

Wehr, Albert H 528 Law Bldg., Balto 1905 

Wells, C. A. M Hyattsville 1905 

Wells, Robert W Hyattsville 1903 

Wheatley, William A. . . 10 E. Fayette St., Balto 1906 

Whelan, Thomas A 509 Fidelity Bldg , Balto 1897 

Wheltle, John B. A Maryland Telephone Bldg., Balto 1903 

Whitaker, Harry H Bel Air 1904 

Whitelock, George 1407 Continental Trust Bldg., Balto. .1896 

Whiting, F. Brooke Cumberland 1901 

WiCKES, Lewin W Chestertown 1897 

WiCKES, Hon. Pere L 920 St. Paul St., Balto 1903 

WiLLARD, Arthur D Frederick 1903 

Williams, Jay Salisbury 1897 

Williams, Ferdinand . . . .Cumberland 1897 

Williams, George W 700 Maryland Trust Bldg., Balto 1900 

Williams, Henry W 507 Fidelity Bldg., Balto 1903 

Williams, J. Dawson Kensington 1911 

Williams, John F 801 Gaither Bldg., Balto 1897 
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Williams, N. Winslow. .507 Fidelity Bldg , Balto 1903 

Williams, Raymond S... Court House, Balto 191 1 

Williams, Stevenson A. .Bel Air 1897 

Willison, Jasper N Cumberland 1900 

Willis, George R 213 Courtland St., Balto 1897 

Wilmer, L. Allison La Plata 1896 

Wilson, Austin A Cumberland 1897 

WrrzENBACKER, Wm. J. . . .Hagerstown 1896 

Wolff, Oscar 928 Equitable Bldg., Balto 1898 

WoRTHiNGTON^HoN. G. H . .Frederick 1897 

WoRTHiNGTON, JoHN D...Bel Air 1904 

Wright, Hon. D. G 142 W. Lanvale St., Balto 1897 

Wyman, Julius H 602 Law Bldg., Balto 1907 

Yellott, Osborne I Towson 1898 

Young, Archibald A Cumberland 1905 

Young, Eldridge Hood. . .14 E. Lexington St., Balto 1911 

Young, John S Bel Air 1896 
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